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Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a quarterly and
semiannual basis, and are published in the first Bulletin of the
succeeding quarterly and semiannual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 3121.—Definitions SUPPLEMENTARY INFORMATION: 12,500 hours. The annual estimated bur-
) den per recordkeeper varies from 2 hours
26 CFR 31.3121(v)(20-1: Treatment of amounts Paperwork Reduction Act to 10 hours, depending on the individual
giﬁﬁ;ffsiﬂgﬁrpﬁﬁ:'” nonqualified deferred The collection of information con- circumstances, with an estimated average
tained in this final rule has been reviewe®' 5 hours. The estimated number of
T.D. 8814 and, pending receipt and evaluation ofecordkeepers is 2,500.

public comments, approved by the Office Estimates of the reporting burden in
DEPARTMENT OF THE TREASURY ¢ Management and Budget (OMB) unde_§31'3121(")(2)_1(f) and (g) are reflected

Internal Revenue Service 44 U.S.C. 3507 and assigned contrdl the burden estimates of Form 941, Em-

26 CFR Parts 31 and 602 number 1545-1643, ployer’s Quarterly Federal Tax Return,
The collection of information in this FOrm 941c, Supporting Statement To Cor-

Federal Insurance Contributions regulation is in §31_3121(V)(2)_1(b)(2)_rect Information, Form W-2, Wage and
Act (FICA) Taxation of Amounts  This information is required to implement'@% Statement, and Form W-2c, Cor-
Under Employee Benefit Plans  Code section 3121(v). This informatiorf€Ctéd Wage and Tax Statement.

_ _ will be used to identify the material terms AN @gency may not conduct or sponsor,
AGENCY: Internal Revenue Servicey o plan. The collection of information isand a person is not required to respond to,

(IRS), Treasury. required to obtain a benefit. The likely? collection of information unless it dis-
oplays a valid control number assigned by
the Office of Management and Budget.
Books or records relating to this collec-
tion of information must be retained as
long as their contents may become mater-

gal in the administration of any internal
rovide guidance as to when amounts de- . .
p g ury, Office of Information and Regula-"€Venue law. Generally, tax returns and

ferred under or paid from a nonqualifigcfory Affairs, Washington, DC 20503, with & return information are confidential, as
deferred compensation plan are taken 'n@opies to t,hdnternal Révenue Ser\’/ice required by 26 U.S.C. 6103.

account as wages for purposes of the em-, .. :
ployment taxes imposed by the Feder%g?lgslii, svzzﬁirrgztgfg?gggzg_ffggrrrfafikground
Insurance Contributions Act (FICA). nants on the collection of information These regulations amend the Employ-
Section 3121(v)(2), relating to treatmentpoyid be received by March 30, 1999ment Tax Regulations (26 CFR part 31)
of certain nonqualified deferred compencomments are specifically requested consnder section 3121(v)(2). Section
sation, was added to the Code by sectiQiyrning: 3121(v)(2) was added to the Internal Rev-
324 of the Social Security Amendmentsyhether the collection of information isenue Code (Code) by section 324 of the
of 1983. These regulations provide guidnecessary for the proper performance &ocial Security Amendments of 1983
ance to employers who maintain nonquathe functions of the IRS, including (1983 Amendments). Section 2662(f)(2)
ified deferred compensation plans and t@hether the information will have practi-of the Deficit Reduction Act of 1984
participants in those plans. cal utility; (DEFRA) amended section 324 of the
. The accuracy of the estimated burden ag983 Amendments.
DATES: Effective Date: These regula- sociated with the collection of informa- Notice 94-96 (19942 C.B. 564) pro-
tions are effective January 29, 1999.  tjon (see below); vides that until final regulations are is-
Applicability Date: These regulations How the quality, utility, and clarity of the sued, the IRS will not challenge an em-
are applicable on and after January ipformation to be collected may be enployer’s determination of FICA tax
2000. In addition, these regulations prohanced; liability with respect to a nonqualified de-
vide certain transition rules for amounts{ow the burden of complying with the col-ferred compensation plan for periods be-
deferred and benefits paid before Januatgction of information may be minimized,fore the effective date of any final regula-
1, 2000, including allowing employers toincluding through the application of autotions if the determination is based on a
use a reasonable, good faith interpretatiamated collection techniques or other formseasonable, good faith interpretation of
of section 3121(v)(2). of information technology; and section 3121(v)(2). On January 25, 1996,
Estimates of capital or start-up costs and notice of proposed rulemaking (EE—
FOR FURTHER INFORMATION CON- costs of operation, maintenance, and put-42—87) under section 3121(v)(2) was
TACT: Janine Cook, Linda E. Alsalihi, or chase of services to provide information. published in the=ederal Register(61
Margaret A. Owens, (202) 622-6040 (not The estimated total annual recordkeegd-.R. 2194), providing guidance related to
a toll-free number). ing burden for 831.3121(v)(2)-1(b)(2) isthe Federal Insurance Contributions Act

recordkeepers are business or other f
profit institutions.

Comments on the collection of infor-
ation should be sent to tl@ffice of
anagement and BudgetAttn: Desk
fficer for the Department of the Trea

ACTION: Final regulations.

SUMMARY: This document contains
final regulations under section 3121(v)(2
of the Internal Revenue Code (Code) th
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(FICA) tax treatment of amounts deferredute an amount deferred under a nonqualivages subject to the HI portion of FICA

under or paid from certain nonqualifiedfied deferred compensation plan. tax, effective for 1994 and later years.

deferred compensation plans. On Decem- Under section 3121(v)(2)(A), any L )

ber 24, 1997, a notice of proposed ruleamount deferred under a nonqualified deA_plecatlon of thesg Regulaﬂpns to Taxes

making (REG-209484-87 and REG-erred compensation plan must be take'ﬁnposed by the Railroad Retirement Tax

209807-95) under section 3121(v)(2) exinto account as wages for FICA tax pur- ct

tending the proposed general effectivposes as of the later of (1) when the ser- |n accordance with the cross-reference

date of the regulations to January 1, 1998jces are performed or (2) when there ify section 3231(e)(8)(B), the provisions

was published in th&ederal Register no substantial risk of forfeiture of theof section 3121(v)(2) and these final regu-

(62 F.R. 67304) rights to such amount. This Special tim]‘ations also app|y for purposes of the
Comments regarding the 1996 proing rule may result in imposition of FICA taxes imposed by the Railroad Retirement

posed regulations were received from thtax before the benefit payments under theax Act under sections 3201 through

public, and on June 24, 1996, the IR®lan begin. 3231.

held a public hearing concerning the pro- Section 3121(v)(2)(B) provides a spe-

posed amendments. After consideratiocial exclusion (the nonduplication rule)Overview of Final Regulations

of the public comments received and théhat prevents double taxation. Once an

statements made at the public hearing, tteemount deferred under a nonqualified de-

proposed regulations are adopted as réerred compensation plan is taken into a%ccordingly, the final regulations retain

vised by this Treasury decision. count as wages under the special timing,, general structure and substance of the

rul_e, the nonduplication rule_provides th_abroposed regulations, including a wide
neither that amount nor the income att”bVariety of examples illustrating the sub-
Sections 3101 and 3111 impose FICAltable to that amount is again treated agance of the final regulations. However,
tax on employees and employers, respef!CA wages. Thus, benefit paymentsommentators made a number of specific
tively. FICA tax consists of the Old-Age, Under & nonqualified deferred compensgscommendations for modifications and
Survivors, and Disability Insurancelion plan are not subject to FICAtax whery|arifications of the regulations. In re-
(OASDI) tax and the Hospital Insurance?ctually or constructively paid (i.e., undeponse to these comments, the final regu-
(HI) tax. Generally, FICA tax is com- the general timing rule for wage inclu-jations incorporate the modifications and
puted as a percentage of wages (as Q%Qn) if the benefit payments consist OEIarifications described below.
fined in section 3121(a)) with respect tgmounts deferred under the plan that weteThe proposed regulations provided that
employment. Subject to specific excepprewously taken into account as FICA certain types of benefits do not result
tions, section 3121(a) defines wages as df29€S under the special timing rule plus from the deferral of compensation and,
remuneration for employment. Sectiorftt/ioutable income. Conversely, benefits accordingly, are not subject to the spe-
31.3121(a)-2(a) provides that FICA tax iéJ_nder a nonqualllfled deferred compensa- cial timing rule under section
imposed at the time the remuneration jiOn Plan are subject to FICA tax when ac- 3121(v)(2). The final regulations gen-
tually or constructively paid to the extent erally retain these rules. However, in
the benefits relate to an amount deferredresponse to comments, the final regula-

In general, comments received on the
roposed regulations were favorable and,

Explanation of Provisions

actually or constructively paid.

1983 Amendments that was not previously taken into account tions allow certain cost-of-living adjust-
_ under the special timing rule. ments provided to former employees to
Prior to the 1983 Amendments, bene- be treated as deferred compensation for

fits under a nonqualified deferred comRepeal of Wage Based Limitation purposes of section 3121(v)(2) and pro-

ensation plan generally were wages sub- . . i iti i i
p plan g ; yV ) 9 Section 3121(a)(1) imposes a dollar Vide transition relief for window pro-
ject to FICA tax at the time they Were. it on th | t of b- grams that begin before the effective
Ily or constructively paid unlessIrnl on the annual amount o wages sub- ; i i
actually y paid, : date of the final regulations. The final
; - . ect to the OASDI portion of FICA tax. i s
certain retirement-related exclusions ad_ection 13207 of the Omnibus Budget fegulations also clarify the rules under
plied. These exclusions (former sectiori I 9 which stock options, death benefits, dis-
...y Reconciliation Act of 1993 repealed the ™ X
3121(a)(2)(A), (a)(3), and (a)(13)(A)(iii)) dollar limit on the annual amount of ability benefits, and severance pay are
were repealed by the 1983 Amendments. excluded from the special timing rule.
Thus, under the 1983 Amendments, « The final regulations retain the distinc-
Wh_ICh generally apply to remungratlon 11 The 1983 Amendments did not amend the de- tion between the method of cglculating
paid after December 31, 1983, retiremeffinition of net earnings from self- employment under the amount deferred (and the income on
payments are no longer excluded frorsection 1402(a) or the timing of the tax on self-em- that amount) for account balance plans
wages. Instead, the 1983 Amendmen-ployment_incqmg under section 14OEL. Accordingly, gnd the method for nonaccount balance
added section 3121(v)(2), which provide:z‘he special timing rule under section 3121(V)(2) 41505yt provide additional guidance
e e . _ oes not apply to nonqualified deferred compensa- ", L .

a spe(_:|al timing r_U|e for wages (within the_tion that constitutes net earnings from self-employ- s_lmpllfymg _those C"?‘lCUlat'O”S- The
meaning of section 3121(a)) that constiment. final regulations provide that a plan that
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bases benefits on an account balancedate on which amounts deferred arehether the special timing rule is elective
but permits optional forms (such as an- taken into account to a later date withirand whether failure to comply with the

nuities) can use the simple methodol- the year, and also broaden and simplifgpecial timing rule may lead to the impo-
ogy that applies to account balance two options that provide additional timesition of interest or penalties. The special
plans if the plan terms preclude a subsi- to calculate the amount deferred. Th&ming rule is not elective and, if an em-

dized optional form. Also, a nonac- first option permits an employer to estiployer does not take an amount deferred
count balance plan that provides multi- mate the amount deferred and then adito account (including payment of any

ple benefit distribution options or just it at any time within three months.resulting FICA tax) when required by sec-
commencement dates under plan termsAlternatively, FICA tax payment can petion 3121(v)(2), interest and penalties
that preclude subsidized optional forms postponed by treating the entire amourifay be imposed. Moreover, to the extent
and commencement dates can deter-deferred as if it were deferred on a datféat the amount deferred is not taken into
mine the amount deferred by assuming that is within three months of the dateccount in accordance with the special
that a participant elects to receive the the amount is otherwise required to b&Ming rule, the nonduplication rule,

normal form of payment (regardless of taken into account, provided that tha!inder which amounts deferred that are

which option is actually elected). amount deferred is increased by interefOPerly taken into account under the spe-
* The final regulations clarify the rules at the applicable federal rdtéAFR) cial timing rule are excluded from FICA
governing when income under an ac- yntil it is included in wages. wages upon payment, does not apply.

count balance plan is excluded from The final regulations include a numbey, - Amaunts or Benefits that Do Not
FICAwages. The final regulations also of special transition rules that provide Result from the Deferral of
provide that, while the determination of (gjief to employers that, prior to the ef-
whether an account balance plan is fective date of the regulations, followed
using a reasonable interest rate gener-5 reasonable, good faith interpretation The definition of a nonqualified de-
ally is made annually, a rate that is of gection 3121(v)(2). Under the finalferred compensation plan for purposes of
specified for a fixed period of up to five regulations, amounts deferred for 1998ection 3121(v)(2) is set forth in para-
years is treated as reasonable for thatynq 1995 can be taken into accoungraph (b) of the regulations. A number of
period if it was reasonable when it was \yithout interest, as late as March 31¢omments were received on the rules in
specified (even if it ceases to be reason-5000. Fyrther, the final regulations rethe proposed regulations for determining
able during the period for which it IS qact the transition rule in the proposedvhether an amount or benefit results from
specified). regulations under which amounts dethe deferral of compensation subject to
* The final regulations retain the structure . raq that would have been required dihe special timing rule of section
of the rules in the proposed regulations e e to be taken into account be3121(v)(2). The final regulations make
under which FICAtax payments are not .. 1994 are treated as having beetfveral clarifications and changes to re-
required to be made on amounts that are o .11y taken into account befordlect these comments. The regulations

Compensation

not reasonably ascertainable until cer- 94, clarify that the grant (as well as the exer-
tain uncertainties related to benefit pay- cise) of stock options, stock appreciation
ments are resolved. Those rules perm8ummary of Comments Received and  rights, and other stock value rights gener-
earlier inclusion with a true-up at theChanges Made ally is not subject to section 3121(v)(2).
resolution date, when those uncertain- o o Thus, FICAtax is not imposed at the time
ties are resolved. However, the finaR- Application of the Special Timing 4t grant, but is generally imposed at the
regulations modify the calculation of Rule time of exercise. No inference is intended

the true-up to eliminate the risk that ad-

o : s to whether or not these options and
ditional amounts will have to be taken The special timing rule provided undef?

( _ Section 3121(v)(2) is set forth in para_nghts are deferred compensation for any
into account at the resolution date be—raph (a) of the regulations. The specié?x purposes other than section
cause of changgs in i_nterest rates b%?ning rule imposes FICA ta>.< on amounts3121(v)(2)'
tween the early inclusion date and th%eferred under nonqualified deferred The final regulations retain the rule in
resolu_tlon date. _ _ compensation plans at the later of the dape]e _proposed regulgtlo_ns that benefits es-
» The final regulations permit an em- ablished after termination of employment

ployer to choose how the amounts deV-Vhen the services creating the right to thgre not subject to section 3121(v)(2).

ferred under a plan over a series O?zr;:(e)uonr: \?ﬁ;ﬁg?ﬁei:eh??;f?r:g]te:mititt? owever, in response to comments, the
years can be allocated among thos 9 3

. S inal regulations provide an exception
years when the plan formula does ndi® longer subject to a substantial risk otJ

ot This dat v i lier th under which certain payments to which
do so by its terms (for example, wherée-Or eiture. This date usually 1s earlier than, o employee obtains a legally binding

the plan has a benefit formula that inyvher: :;my benefit Its gaulj. _fSevtr_eral Cont]r'ight after termination of employment that

cludes an offset of another plan’s bendl€Ntators requested clantication as Q,q iy the nature of cost-of-living adjust-

fit). 5 . . _ ents are nonetheless subject to section
« The final lati tain the flexibil- The regulations define the applicable federa] 121 2

. € mg regu ations retain the eXI_ " rate as the mid-term applicable federal rate, as d&- (V)( )- . . .
ity provided in the proposed regulationsined pursuant to section 1274(d), for January 1 of The final regulations retain the rule in

permitting an employer to delay thethe calendar year, compounded annually. the proposed regulations that window
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benefits do not result from the deferral ofixed period of up to five years and thathat provides benefits that are not fixed
compensation. However, the final regulawas reasonable when it was specified isntil certain future events occur, such as a
tions include a transition rule under whichreated as continuing to be reasonablgonaccount balance plan with subsidized
window benefits can be treated as subje@tven if it subsequently ceases to be reaptional forms or a long-term incentive
to section 3121(v)(2) if the window pro-sonable during the period for which it isplan that depends on subsequent corpo-
gram commences prior to January 1, 200&pecified). rate performance. The final regulations
(the general effective date of the final reg- The final regulations also clarify whatretain the rule in the proposed regulations
ulations). Payments made pursuant to gonstitutes a predetermined actual investhat allows optional inclusion of these
window program that qualifies for thement and provide rules for determiningamounts at an earlier date with a true-up
transition rule are not subject to FICA taxhe amount deferred in cases in which irat the resolution date when the amount
under the general timing rule at the timeome is credited under a plan that useiferred becomes reasonably ascertain-
payment is made, provided that the preneither a predetermined actual investmegple.
sent value of the window benefits hasior a reasonable interest rate. In theseUnder the proposed regulations, the
been taken into account under sectiogases, the final regulations generally pregarly inclusion amount was to be accumu-
3121(v)(2) on a timely basis. vide for the income credited in excess ofted to the resolution date at an interest
AFR to be treated as an additional amouri@te (and with a mortality assumption, if
deferred. However, the final regulationgiPPropriate) that was reasonable at the
Paragraph (C) Of the I‘egula’[ions defineBrOVide that |f the employer takes into acearly inclusion date. That accumulated
account balance plan and provides thagount as an additional amount deferredmount was then compared to the present
for purposes of section 3121(V)(2), théhe income credited to the extent it exValue_Of payments using actuarial as-
amount deferred under an account baeeds a reasonable rate of interest calcmptions that were reasonable at the res-
ance plan generally is based on thi&ted by the employer, the remaining inolution date.  This methodology exposes
amount of principal credited to the accome (which is no greater than dh€ employer to the risk that an additional
count. Commentators asked whether asonable rate of interest) is exclude@mount could be reqw_red to be taken into
plan that permits optional forms of benefifrom FICA wages. account at the resolution date solely as a
can be treated as an account balance planSome commentators suggested that tigsult of changes in interest rates between
The final regulations provide that if theemployer’s creditworthiness should bdhe early inclusion date and the resolution
plan’s terms preclude subsidies of opPermitted to be considered in determining@te. In response to comments, this true-
tional forms of benefit (for example, if, Whether the interest rate credited under ‘& methodology has been modified.
under the terms of the plan at the time thelan of the employer is reasonable. The Ynder the final regulations, in perform-
amount is deferred, alternative forms ofinal regulations, like the proposed regu'"9 the true-up, the amount taken into ac-
payment will be actuarially equivalent tolations, permit the amount deferred to pgount at the early inclusion date is con-
the account balance based on a rate of ifalculated after application of a discount®'ted to an actuarially equivalent benefit
terest that will be reasonable at the timé® reflect the time value of money and th@&yment stream in the form, and with the
the optional form is elected), the plarfiSk that benefits will not be paid due tocommenci‘lemeno': d_?rt]e' n WhIC'h b.enc?flts
does not fail to be an account balance plafeath. However, no discount is permitted actually paid. The conversion Is done

- : - using actuarial assumptions that were rea-
for the risk that the amount deferred will . .
merely because of the availability of op onable as of the early inclusion date.

c. Account Balance Plans

tional forms of benefit. not be paid by the employer. Permittin ) ¢
employers to implicitly achieve the same he benefit payment stream_thus derived
d. Income and Reasonable Rate of result through the interest rate credited’ compared to the benefits actually
Interest under an account balance plan would paavable. To the extent the benefit pay-

inconsistent with this restriction. A rd_ment stream actually payable exceeds the
Under paragraph (d) of the proposeaqcf 5;;’ ef_ | lsfes cdo ' i ceo .tbenefit payment stream that is actuarially
regulations, if an account balance plaff'9": '€ fina&l reguiations do not permily , i a1ent to the amount taken into ac-

credits income based on a reasonable rd¢ €mployer’s creditworthiness to k_)ecount at the early inclusion date, the pre-

of interest or a rate of return that does n&onmdered in determining whether the "NSent value of the excess (determined using

exceed the rate of return on a predete@reSt r_ate credited under a plan of the eWctuarial assumptions that are reasonable
mined actual investment specified unde‘?oner is reasonable. as of the resolution date) must be taken
the plan, FICA tax would not be imposed;  Treatment of Amounts Deferred that iNto account on the resolution date. If the
on that income. A number of commenta- 4.6 not Reasonably Ascertainable benefit payment stream that is actuarially
tors requested clarification as to whether a equivalent to the amount taken into ac-
rate of interest that was fixed for an ex- Paragraph (e) of the final regulationgount at the early inclusion date equals (or
tended period could be reasonable for thigtains the rule in the proposed regulaexceeds) the actual benefit payment
purpose. The final regulations clarify thations that the amount deferred need not lsgream, no additional amount is required
the determination of whether interestaken into account until it is reasonablyto be taken into account at the resolution
credited under an account balance plan &scertainable. This rule addresses the ddate, regardless of any changes in interest
reasonable is generally made annualljiculty of determining the appropriaterates between the early inclusion date and
However, a rate that is specified for amount to be taken into account for a plathe resolution date. This method—an an-
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nuity purchase model—eliminates the The regulations also retain the rule oéstimate date or overestimates the amount
risk that the employer will be required toadministrative convenience that was imleferred on the estimate date, the em-
take additional amounts into accounthe proposed regulations under which thployer must correct any previously-re-
merely because of interest rate changesnount deferred during a year can bported wage information.
between the early inclusion date and thieated as required to be taken into ac- Further, the final regulations provide
resolution date. count at any later date during the yeathat, under the second alternative method,
In addition, the final regulations pro-provided that income attributable to thehe lag method, an employer may treat the
vide that an amount deferred under ceemount deferred through that date is inamount deferred on any date as wages
tain nonaccount balance plans that permifuded. Thus, in a nonaccount balancgaid on any date that is no later than three
optional forms of benefit or alternativeplan this rule permits the present value ahonths following the date the amount de-
commencement dates will not fail to beamounts deferred throughout a year to Herred is required to be taken into account.
reasonably ascertainable merely becausletermined as of the end of the year baséa addition, in response to comments, the
the form or commencement date has non the employee’s age and appropriate afinal regulations simplify use of the lag
been selected. If the terms of a nonaduarial assumptions at the end of the yeamethod by permitting the FICA tax due to
count balance plan, at the time an amount , be calculated using a fixed rate of interest,
is deferred, provide that the amoun{' Withholding Rules not less than AFR, rather than on the basis
payable under each optional form and For purposes of withholding and def income under the plan.

commencement date will be equivalenbositing FICA tax, paragraph () of thegsaciive Dates
using actuarial assumptions that are regng| regulations provides that an amount
sonable at the resolution date (generallyeferred under a nonqualified deferred These final regulations are applicable
the time the optional form and com-compensation plan generally is treated am and after January 1, 2000. However,
mencement date are selected) the amoufhges paid by the employer and receivetthe final regulations include certain spe-
deferred can be calculated based solely gy the employee at the time it is taken intial transition provisions for periods be-
the normal form of payment commencingaccount under section 3121(v)(2) andore January 1, 2000.
at normal commencement date (regarghese regulations. However, in certain sit- For amounts deferred and benefits paid
less of which optional form or com-yations, the employer may be unable tbefore the January 1, 2000 general effec-
mencement date is ultimately selected}eadily calculate the amount deferred fotive date, an employer may rely on a rea-
For this purpose, the normal form of bena given year by December 31 of that yeasonable, good faith interpretation of sec-
efit commencing at normal commenceThe proposed regulations provided reliefion 3121(v)(2), taking into account Notice
ment date is the form and date of comin these situations by allowing employer94-96. The final regulations specifically
mencement under which the paymentg use either of two alternative methodsprovide that an employer will be deemed
due to an employee under the plan are ethe estimated method and the lag methoth have determined FICA tax liability and
pressed, before adjustments for form ar withholding and depositing FICA tax. satisfied FICA tax withholding require-
timing of commencement of payments. The final regulations provide broadements in accordance with a reasonable,
The final regulations clarify how to al-relief by permitting these methods to bgood faith interpretation of section
locate amounts deferred among periodssed as of any date during the year and f8421(v)(2) if that liability is determined in
for purposes of the early inclusion rulesthe methods to be available without reaccordance with the final regulations and
including a rule requested by commentagard to whether the amount deferred caihe withholding method and timing com-
tors concerning plan offsets. For exambe readily calculated. Thus, the final regply with the final regulations. An em-
ple, the final regulations provide a rule tailations provide that, under the estimategloyer will also be deemed to have deter-
determine how amounts deferred are to haethod, an employer may make a reasomined FICA tax liability and satisfied
allocated among years in cases in whichble estimate of the amount deferred as 6ICA tax withholding requirements in ac-
an employee obtains a legally bindinghe date the amount deferred is required tmrdance with a reasonable, good faith in-
right in each of several years to receivee taken into account. If the employeterpretation of section 3121(v)(2) if that li-
payments from a nonqualified deferredinderestimates the amount deferred thability is determined in accordance with
compensation plan that provides a specshould have been taken into account anthe proposed regulations and the withhold-
fied gross benefit for the years which is teherefore, deposits less FICA tax than thing method and timing comply with the
be offset by the benefits payable under amount due, the employer may treat thproposed regulations. Whether an em-
qualified plan. Under this rule, theshortfall as wages either on the estimatgdoyer has made a reasonable, good faith
amount deferred in the first year may belate or on any date that is within threénterpretation of section 3121(v)(2) will be
treated as equal to the gross benefit for tiaonths thereafter. If the employer overdetermined based on the relevant facts and
year, reduced by the offset applicable astimates the amount deferred that shoutdrcumstances, including consistency of
the end of the first year (even if the offsehave been taken into account as wages tneatment by the employer and the extent
increases after the end of that year). Thbe estimate date, the employer may claino which the employer has resolved un-
same method applies to subsequent yeassrefund or credit in accordance with seczlear issues in its favor.
with adjustments for amounts allocated ttions 6402, 6413, and 6511. If the em- The regulations address consistency in
an earlier year. ployer treats any shortfall as wages on thihe treatment of stock options, stock ap-
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preciation rights, or other stock value The final regulations include a newDrafting Information

rights that are exercised before the Jantransition rule for amounts deferred that o

ary 1, 2000 general effective date. Undewere required to be taken into account in 1he Principal authors of these regula-

the final regulations, the grant of thesd994 or 1995. Under the final regulalions are Janine Cook, Linda E. Alsalihi,

options and rights cannot be treated aions, an employer will be treated as tak@Nd Margaret A. Owens, Office of the As-

subject to section 3121(v)(2) after Deing the amount deferred into accoungociate Chief Counsel (Employee Bene-

cember 31, 1999, and FICA tax generallynder the final regulations to the extenfts and Exempt Organizations). How-

applies at exercise. For periods beforthe employer takes the amount into acVel, other personnel from the IRS and

January 1, 2000, an employer that treatount by treating it as wages paid by th&r€asury Department participated in their

the grant of such an option or right as sutemployer and received by the employed€velopment.

ject to section 3121(v)(2) has not acted ias of any date prior to April 1, 2000. The * ok ok % %

accordance with a reasonable, good faitamount taken into account before April 1,

interpretation of section 3121(v)(2) if the2000, is not required to be increased bgdoption of Amendments to the

employer has not treated that grant and attributable income or interest. Regulations

earlier grants as subject to section These and the other transition provi- i

3121(v)(2). sions of the final regulations are in addi- Accordingly, 26 CFR parts 31 and 602
The final regulations include a transiion to the interest-free adjustment proce?'® @mended as follows:

tiqn rL_JIe for periodébefore 1_994 that ap- dures that are available undgr SeCFiOﬁART 31—EMPLOYMENT TAXES

pI_|es if the employer acted in a_ccordancéZQS atany time before the period of limxND COLLECTION OF INCOME TAX

with a reasonable, good faith interpretaitations has expired. Thus, for examplear souRCE

tion of section 3121(v)(2). Under thiswith respect to a FICA tax return (Form

rule, an amount deferred that would be re341) for a period before the effective date, Paragraph 1. The authority citation for

quired or permitted to be taken into acan employer may make an adjustment tpart 31 continues to read in part as fol-

count in any period that ends prior to Jartake an amount deferred under a nonqudbws:

uary 1, 1994, under the final regulationsified deferred compensation plan into ac- Authority: 26 U.S.C. 7805 * * *

is treated as if it had been taken into acount in accordance with the final regula- Par. 2. Sections 31.3121(v)(2)-1 and

count in accordance with the final regulations if the period is still open. 31.3121(v)(2)—-2 are added to read as fol-

tions? For example, in the case of an Section 31.3121(v)(2)-2 of the finallows:

amount deferred before 1994 that was noggulations provides special rules relatin

reasonably ascertainable, the employer i a March 24, 1983 agreement and ceps1-3121(v)(2)-1 Treatment of amounts

treated as having taken the amount déain agreements adopted after March 24€ferred under certain nonqualified

ferred into account at an early inclusior983, and before January 1, 1984. Thieferred compensation plans.

date before 1994 using a method permifinal regulations also include certain clari- (a) Timing of wage inclusioa(1)

tgq |n.the final regulations, |.nclud.|ng an-fications to the transition rules that havesaneral timing rule for wagesRemuner-

ticipation of the actual form in which thebeen made in response to comments Qion for employment that constitutes

benefit payments attributable to thehe proposed regulations, including ClariWages within the meaning of section

amount deferred are paid and the actufitation of the effect of post-1983 amend3121(a) generally is taken into account

Slegjecr)fisczgtmreegﬁgsnttc; pg;uz'n:/hgdzrimem& for purposes of the Federal Insurance

tional FICA tax when the amount deferrecd®Pecial Analyses Sr(])(;]érrlbslggir;sn? gtléilgﬁ\()j t3a1><1els ;Ttrr)](;steigwe

becomes reasonably ascertainable ory; hag peen determined that this Treahe remuneration is actually or construc-

when the benefit payments attributable tQ,ry gecision is not a significant regulatively paid. See §31.3121(a)-2(a).

the amount deferred are actually or COny,ry action as defined in EO 12866. (2) Special timing rule for an amount

structively paid. Therefore, a regulatory assessment is ndeferred under a nonqualified deferred

3 For purposes of FICA tax, the period of Iimita_requ_ired. It also has been.dgtermined thabmpensation plan-(i) In ggneral. To

tions is generally based on calendar quarterssectlon 553(b) of the Administrative Prothe extent that .r.emuneratlon deferred

(whereas, for purposes of the Federal Unemploye€dure Act (5 U.S.C. chapter 5) does natnder a nonqualified deferred compensa-

ment Tax Act (FUTA) tax, the period of limitations @pply to these regulations, and becaud®n plan constitutes wages within the

is based on calendar years). See section 6501. the notice of proposed rulemaking was ismeaning of section 3121(a), the remuner-

~ “The proposed regulations (as amended in 1998),ed prior to March 29, 1996, the Regulaation is subject to the special timing rule

included a similar rule applicable to periods thaﬁory Flexibility Act (5 U.S.C. chapter 6) described in this paragraph (a)(2). Remu-

were closed as of Japuary 1, 1998 (which generalﬁ/ ) . . !

would have been periods before 1994). Comment&0€S Not apply. Pursuant to sectioneration is considered deferred under a

tors recommended that this rule apply even if the pe.805(f) of the Internal Revenue Code, thaonqualified deferred compensation plan

riod is kept open beyond the normal period of liminotice of proposed rulemaking precedingvithin the meaning of section 3121(v)(2)

tations, such as by agreement with the IRS or by fhese regulations was submitted to thand this section only if it is provided pur-

fr']a'”.‘ for refund. In response to those commentss ot - nsel for Advocacy of the Smallsuant to a plan described in paragraph (b)
e final regulations provide that this rule applies tQ ) L . . .

all periods prior to 1994 regardless of whether th8Usiness Administration for comment orof this section. The amount deferred

period remains their impact on small business. under a nonqualified deferred compensa-
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tion plan is determined under paragrapthe general timing rule described in parawhich the material terms of the plan are
(c) of this section. graph (a)(1) of this section or the speciadet forth in writing. For purposes of this
(i) Special timing rule.Except as oth- timing rule described in this paragraplsection, a plan will be deemed to be set
erwise provided in this section, an amoun(@)(2). For example, benefits under #&orth in writing if it is set forth in any
deferred under a nonqualified deferredieath benefit plan described in sectionther form that is approved by the Com-
compensation plan is required to be takeBl121(a)(13) do not constitute wages fomissioner. The material terms of the plan
into account as wages for FICA tax purFICA tax purposes. Therefore, these bennclude the amount (or the method or for-
poses as of the later of— efits are not included as wages under thaula for determining the amount) of de-
(A) The date on which the servicegyeneral timing rule described in paraferred compensation to be provided under
creating the right to that amount are pemgraph (a)(1) of this section or the speciahe plan and the time when it may or will
formed (within the meaning of paragraphiming rule described in this paragraptbe provided.
(e)(2) of this section); or (a)(2), even if the death benefit plan (i) Plan amendmentsin the case of
(B) The date on which the right to thatvould otherwise be considered a nonquakn amendment that increases the amount
amount is no longer subject to a substaified deferred compensation plan withindeferred under a nonqualified deferred
tial risk of forfeiture (within the meaning the meaning of paragraph (b)(1) of thicompensation plan, the plan is not consid-
of paragraph (e)(3) of this section). section. ered established with respect to the addi-
(iii) Inclusion in wages only once (b) Nonqualified deferred compensa-+tional amount deferred until the plan, as
(nonduplication rule). Once an amount tion plan—(1) In general. For purposes amended, is established in accordance
deferred under a nonqualified deferredf this section, the termonqualified de- with paragraph (b)(2)(i) of this section.
compensation plan is taken into accourferred compensation plameans any plan  (iii) Transition rule for written plan re-
(within the meaning of paragraph (d)(1)or other arrangement, other than a plaguirement. For purposes of this section,
of this section), then neither the amoundescribed in section 3121(a)(5), that is esn unwritten plan that was adopted and
taken into account nor the income attribtablished (within the meaning of paraeffective before March 25, 1996, is
utable to the amount taken into accourgraph (b)(2) of this section) by an emireated as established under this section as
(within the meaning of paragraph (d)(2)ployer for one or more of its employeesof the later of the date on which it was
of this section) is treated as wages foand that provides for the deferral of comadopted or became effective, provided
FICA tax purposes at any time thereafterpensation (within the meaning of parathat the material terms of the plan are set
(iv) Benefits that do not result from agraph (b)(3) of this section). A nonquali-forth in writing before January 1, 2000.
deferral of compensationlf a nonquali- fied deferred compensation plan may be (3) Plan must provide for the deferral
fied deferred compensation plan (withiradopted unilaterally by the employer oiof compensation-(i) Deferral of com-
the meaning of paragraph (b)(1) of thisnay be negotiated among or agreed to lpensation defined A plan provides for
section) provides both a benefit that rethe employer and one or more employedbke deferral of compensatiowith respect
sults from the deferral of compensatioror employee representatives. A plan matp an employee only if, under the terms of
(within the meaning of paragraph (b)(3)constitute a nonqualified deferred comthe plan and the relevant facts and cir-
of this section) and a benefit that does ngtensation plan under this section withoutumstances, the employee has a legally
result from the deferral of compensationiegard to whether the deferrals under theinding right during a calendar year to
the benefit that does not result from th@lan are made pursuant to an election lgompensation that has not been actually
deferral of compensation is not subject tthe employee or whether the amounts der constructively received and that, pur-
the special timing rule described in thiderred are treated as deferred compenssuant to the terms of the plan, is payable
paragraph (a)(2). For example, if a nontion for income tax purposes (e.g.{o (or on behalf of) the employee in a later
qualified deferred compensation plan prowhether the amounts are subject to the dgear. An employee does not have a
vides retirement benefits which resultuction rules of section 404). In addition|egally binding right to compensation if
from the deferral of compensation and plan may constitute a nonqualified dethat compensation may be unilaterally re-
disability pay (within the meaning of ferred compensation plan under this secluced or eliminated by the employer after
paragraph (b)(4)(iv)(C) of this section)tion whether or not it is an employee benthe services creating the right to the com-
which does not result from the deferral oéfit plan under section 3(3) of thepensation have been performed. For this
compensation, the retirement benefitEmployee Retirement Income Securitypurpose, compensation is not considered
provided under the plan are subject to thact of 1974 (ERISA), as amended (2%ubject to unilateral reduction or elimina-
special timing rule in this paragraph (a)(2J.S.C. 1002(3)). For purposes of thigion merely because it may be reduced or
and the disability pay is not. section, except where the context indieliminated by operation of the objective
(v) Remuneration that does not constieates otherwise, the term plan includes terms of the plan, such as the application
tute wages.If remuneration under a non-plan or other arrangement. of an objective provision creating a sub-
gualified deferred compensation plan (2) Plan establishment(i) Date plan stantial risk of forfeiture (within the
does not constitute wages within thés established.For purposes of this sec-meaning of section 83). Similarly, an em-
meaning of section 3121(a), then that reion, a plan is established on the latest gfloyee does not fail to have a legally
muneration is not taken into account athe date on which it is adopted, the datkinding right to compensation merely be-
wages for FICA tax purposes under eithesn which it is effective, and the date orcause the amount of compensation is de-
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termined under a formula that provideslition, amounts received as a result of thiéarough (iii) are considered severance pay
for benefits to be offset by benefits proexercise of a stock option, stock apprecider purposes of this paragraph (b)(4)(iv).
vided under a plan that is qualified undetion right, or other stock value right dolf benefits are provided under a severance
section 401(a), or because benefits are reet result from the deferral of compensapay arrangement (within the meaning of
duced due to investment losses or, in ton for purposes of section 3121(v)(2) ifsection 3(2)(B)(i) of ERISA), but do not
final average pay plan, subsequent desuch amounts are actually or construcsatisfy one or more of the conditions in 29
creases in compensation. tively received in the calendar year of th€FR 2510.3-2(b)(1)(i) through (iii), then
(i) Compensation payable pursuant texercise. For purposes of this paragraphhether those benefits are severance pay
the employer’s customary payment timingb)(4)(ii), a stock value right is a rightwithin the meaning of this paragraph
arrangement. There is no deferral of granted to an employee with respect t(b)(4)(iv) depends upon the relevant facts
compensation (within the meaning of thisne or more shares of employer stoc&nd circumstances. For this purpose, rele-
paragraph (b)(3)) merely because conthat, to the extent exercised, entitles theant facts and circumstances include
pensation is paid after the last day of amployee to a payment for each share @fhether the benefits are provided over a
calendar year pursuant to the timingtock equal to the excess, or a percentagbort period of time commencing imme-
arrangement under which the employeof the excess, of the value of a share afiately after (or shortly after) termination
ordinarily compensates employees fothe employer’s stock on the date of exemf employment or for a substantial period
services performed during a payroll peeise over a specified price (greater thaaf time following termination of employ-
riod described in section 3401(b). zero). Thus, for example, the term stocknent and whether the benefits are pro-
(i) Short-term deferrals.If, under a value right does not include a phantorwvided after any termination or only after
nonqualified deferred compensation plarstock or other arrangement under whichetirement (or another specified type of
there is a deferral of compensatiormn employee is awarded the right to retermination). Benefits provided under a
(within the meaning of this paragraphceive a fixed payment equal to the valuseverance pay arrangement (within the
(b)(3)) that causes an amount to be def a specified number of shares of emmeaning of section 3(2)(B)(i) of ERISA)
ferred from a calendar year to a date th@loyer stock. are in all cases severance pay within the
is not more than a brief period of time (iii) Restricted property.If an em- meaning of this paragraph (b)(4)(iv) if the
after the end of that calendar year, then, ptoyee receives property from, or purbenefits payable under the plan upon an
the employer’s option, that amount mayuant to, a plan maintained by an ememployee’s termination of employment
be treated as if it were not subject to thployer, there is no deferral ofare payable only if that termination is in-
special timing rule described in paragrapbompensation (within the meaning of secvoluntary.
(a)(2) of this section. An employer maytion 3121(v)(2)) merely because the value (C) Death benefits and disability
apply this option only if the employerof the property is not includible in incomepay—(1) General definition. Payments
does so for all employees covered by th@inder section 83) in the year of receiptnade under a nonqualified deferred com-
plan and all substantially similar nonqualby reason of the property being nontrangensation plan in the event of death are
ified deferred compensation plans. Foferable and subject to a substantial risk afeath benefits within the meaning of this
purposes of this paragraph (b)(3)(iii)forfeiture. However, a plan under whichparagraph (b)(4)(iv), but only to the ex-
whether compensation is deferred to an employee obtains a legally bindindent the total benefits payable under the
date that is not more than a brief period aight to receive property (whether or noplan exceed the lifetime benefits payable
time after the end of a calendar year is dé¢he property is restricted property) in a fuunder the plan. Similarly, payments made
termined in accordance with 81.404(b)ture year may provide for the deferral otinder a nonqualified deferred compensa-
1T, Q&A-2, of this chapter. compensation within the meaning of paration plan in the event of disability are dis-
(4) Plans, arrangements, and benefitgraph (b)(3) of this section and, accordability pay within the meaning of this
that do not provide for the deferral ofingly, may constitute a nonqualified deparagraph (b)(4)(iv), but only to the ex-
compensation-(i) In general. Notwith- ferred compensation plan, even thougtent the disability benefits payable under
standing paragraph (b)(3)(i) of this secbenefits under the plan are or may be paithe plan exceed the lifetime benefits
tion, an amount or benefit described irn the form of property. payable under the plan. Accordingly, any
any of paragraphs (b)(4)(ii) through (viii) (iv) Certain welfare benefits(A) In  benefits that a nonqualified deferred com-
of this section is not treated as resultingeneral. Vacation benefits, sick leave,pensation plan provides in the event of
from the deferral of compensation forcompensatory time, disability pay, severdeath or disability that are associated with
purposes of section 3121(v)(2) and thiance pay, and death benefits do not resah amount deferred under this section are
section and, thus, is not subject to the sp&-om the deferral of compensation fordisregarded in applying this section to the
cial timing rule of paragraph (a)(2) of thispurposes of section 3121(v)(2), even iéxtent the benefits payable under the plan
section. those benefits constitute wages within thi the event of death or in the event of dis-
(i) Stock options, stock appreciatiormeaning of section 3121(a). ability have a value in excess of the life-
rights, and other stock value right3.he (B) Severance payBenefits that are time benefits payable under the plan.
grant of a stock option, stock appreciatioprovided under a severance pay arrange-(2) Total benefits payable define&or
right, or other stock value right does notment (within the meaning of sectionpurposes of paragraph (b)(4)(iv)(C)(1) of
constitute the deferral of compensatio3(2)(B)(i) of ERISA) that satisfies thethis section, the term total benefits
for purposes of section 3121(v)(2). In adeonditions in 29 CFR 2510.3-2(b)(1)(i)payable under a plan means the present
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value of theotal benefits payabl® or on tion with impending termination of em- (1) An employee’s termination of em-
behalf of the employee (including beneployment under paragraph (b)(4)(v)(B) oployment occurs within 12 months of the
fits payable in the event of the employee’$C) of this section do not result from thesstablishment of the plan (or amendment)
death) under the plan, disregarding angeferral of compensation within theproviding the benefit; and

benefits that are payable only in the evemheaning of section 3121(v)(2). (2) The facts and circumstances indi-
of disability and determined separately (B) Window benefits<(1) In general. cate that the plan (or amendment) is es-
with respect to each form of distributionFor purposes of this paragraph (b)(4)(v}ablished in contemplation of the em-
or other election that may apply with reexcept as provided in paragrapiployee’s impending termination of
spect to the employee. (b)(4)(v)(B)(3) of this section, a window employment.

(3) Disability benefits payable defined.benefit is provided in connection with im-  (vi) Benefits established after termina-
For purposes of paragraph (b)(4)(iv)pending termination of employment. Fotion. Benefits established with respect to
(C)(1) of this section, the terrdisability this purpose, a window benefit is an earlpan employee after the employee’s termina-
benefits payableinder a plan means theretirement benefit, retirement-type subtion of employment do not result from a
present value of the benefits payable to @idy, social security supplement, or othedeferral of compensation within the mean-
on behalf of the employee under the pladporm of benefit made available by an eming of section 3121(v)(2). However, cost-
including benefits payable in the event oployer for a limited period of time (no of-living adjustments on benefit payments
the employee’s disability but excludinggreater than one year) to employees whander a nonqualified deferred compensa-
death benefits within the meaning of thiserminate employment during that periodion plan (within the meaning of paragraph
paragraph (b)(4)(iv). or to employees who terminate employ¢b) of this section) shall not be considered

(4) Lifetime benefits payable definedment during that period under specifiedenefits established after the employee’s
For purposes of paragraph (b)(4)(iv)<ircumstances. termination of employment for purposes of
(C)(2) of this section, the terrifetime (2) Special rule for recurring window this paragraph (b)(4)(vi) merely because
benefits payabl@inder a plan means thebenefits. A benefit will not be considered the employee does not obtain the right to
present value of the benefits that could be window benefit if an employer estabthe adjustment until after the employee’s
payable to the employee under the plailshes a pattern of repeatedly providingermination of employment. For purposes
during the employee’s lifetime, deter-for similar benefits in similar situationsof the preceding sentencepst-of-living
mined under the plan’s optional form offor substantially consecutive, limited pe-adjustmentsre payments that satisfy con-
distribution or other election that is or wasiods of time. Whether the recurrence oflitions similar to those of 29 CFR
available to the employee at any time witlthese benefits constitutes a pattern &510.3-2(g)(1)(ii) and (iii).
respect to the amount deferred and thamendments is determined based on the(vii) Excess parachute paymentan
provides the largest present value to thiacts and circumstances. Although no onexcess parachute payment (as defined in
employee during the employee’s lifetimefactor is determinative, relevant factorsection 280G(b)) under an agreement en-
of any such form or election so availableinclude whether the benefits are on adered into or renewed after June 14, 1984,

(5) Rules of applicationFor purposes count of a specific business event or corin taxable years ending after such date,
of determining present value under thislition, the degree to which the benefits redoes not result from the deferral of com-
paragraph (b)(4)(iv)(C), present value isate to the event or condition, and whethepensation within the meaning of section
determined as of the time immediatelyhe event or condition is temporary or dis3121(v)(2). For this purpose, any con-
preceding the time the amount deferredrete or is a permanent aspect of the ertract entered into before June 15, 1984,
under a nonqualified deferred compensaloyer’s business. that is amended after June 14, 1984, in
tion plan is required to be taken into ac- (3) Transition rule for window bene- any relevant significant aspect, is treated
count under paragraph (e) of this sectiofiits. In the case of a window benefit tha@is a contract entered into after June 14,
using actuarial assumptions that are re&s made available for a period of time that984.
sonable as of that date but taking into corbegins before January 1, 2000, an em- (viii) Compensation for current ser-
sideration only benefits that result fromployer may choose to treat the windowices. A plan does not provide for the de-
the deferral of compensation, as detebenefit as a benefit that results from théerral of compensation within the mean-
mined under this paragraph (b), and beneeferral of compensation if the sole reaing of section 3121(v)(2) if, based on the
fits payable in the event of death or disson the window benefit would otherwisgelevant facts and circumstances, the
ability. In addition, for purposes offail to be provided pursuant to a nonqualicompensation is paid for current services.
paragraph (b)(4)(iv)(C¥) of this section, fied deferred compensation plan is the ap- (5) Examples.This paragraph (b) is il-
present value must be determined withogtlication of paragraph (b)(4)(v)(B)(1) of lustrated by the following examples:
any discount for t_he probability that thethis section.. . . Example 1.() In December of 2001, Employer
employee may die before benefit pay- (C) Termination within 12 months of | (eis Employee A that, if specified goals are satis-
ments commence and without regard testablishment of a benefit or plarkor fied for 2002, Employee A will receive a bonus on
any benefits payable solely in the event gfurposes of this paragraph (b)(4)(v), duly 1, 2003, equal to a specified percentage of 2002
disability. benefit is provided in connection with im-gg;‘;;zgsgg;’g- Eiepﬁg;;ei’;’)‘/’s'oﬁebgn’;ﬁte;SEtmhe

(v) Certaln beneflts prow'deo! in con-pgndlng termination of <'employ.ment,Ioloyee A on Jdly 1. 2003, consistent with its oral
nection with impending terminatien(A)  without regard to whether it constitutes @,mmitment.

In general. Benefits provided in connec-window benefit, if— (i) This arrangement is not a nonqualified de-
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ferred compensation plan under this section because Example 5.(i) In 2000, Employer P establishes  (iii) If the options had been granted at $45 per
its terms were not set forth in writing and, thereforea plan that provides for bonuses to be paid to enshare, $5 per share below the fair market value on
it was not established in accordance with paragragiioyees based on an objective formula that takesate of grant, the $35,000 spread between the
(b)(2) of this section. into account the employees’ performance for themount paid for the shares ($45,000) and the fair
Example 2.(i) In 2004, Employer M establishes year. Employer P does not have the discretion to reaarket value of the shares on the date of exercise
a compensation arrangement for Employee B undeluce the amount of any employee’s bonus after th$80,000) would similarly be taken into account as
which Employer M agrees to pay Employee B @&nd of the year. The bonus is not actually calculataedages for FICA tax purposes in the year of exercise.
specified amount based on a percentage of his salamtil March 1 of the following year, and is paid on Example 8.(i) Employer T establishes a phan-
for 2004. The amount due is to be paid out of th#arch 15 of that following year. tom stock plan for certain employees. Under the
general assets of Employer M and is payable in 2008. (i) The plan provides for the deferral of com-plan, an employee is credited on the last day of each
(i) Employee B has a legally binding right dur-pensation because the employees have a legaliglendar year with a dollar amount equal to the fair
ing 2004 to an amount of compensation that has nbinding right, as of the last day of a calendar year, tmarket value of 1,000 shares of employer stock.
been actually or constructively received and thagn amount of compensation that has not been actupon termination of employment for any reason,
pursuant to the terms of the arrangement, is payakaély or constructively received and, pursuant to theach employee is entitled to receive the value on the
in a later year. Therefore, the arrangement providésrms of the plan, that compensation is payable ind@ate of termination, in cash or employer stock, of the
for the deferral of compensation. later year. However, because the bonuses under tslgares with which he or she has been credited.
Example 3. (i) Employer N establishes a non-plan are paid within a brief period of time after the (ii) Because compensation to which the em-
qualified deferred compensation plan (within theend of the calendar year from which they are deployee has a legally binding right as of the last day
meaning of paragraph (b)(1) of this section) for Emferred, Employer P may choose, pursuant to paraf one year is paid in a subsequent year, the phantom
ployee C in 1984. The plan is amended on Januagyaph (b)(3)(iii) of this section, to treat all the stock plan provides for the deferral of compensation.
1, 2001, to increase benefits, and the amendmembnuses as if they are not subject to the special tirithe phantom stock plan does not provide stock
provides that the increase in benefits is on accouirtg rule of paragraph (a)(2) of this section. value rights within the meaning of paragraph
of Employee C’s performance of services for Em- (i) If the employer uses the special timing rule,(b)(4)(ii) of this section because it provides for
ployer N from 1985 through 2000. the amount deferred would be taken into account aswvards equal in value to the full fair market value of
(ii) The additional benefits that resulted from thewages on December 31, 2000. If the employea specified number of shares of Employer T stock,
plan amendment cannot be taken into account ahooses not to use the special timing rule, thether than the excess of that fair market value over
amounts deferred for 1985 through 2000, eveamount of the bonus is wages on the date it is acta-specified price.
though the plan was established before then. Pualy or constructively paid, March 15, 2000. Example 9.(i) Employer U establishes a sever-
suant to paragraphs (b)(2)(ii) and (e)(1) of this sec- Example 6. (i) Employer Q establishes a planance pay arrangement (within the meaning of sec-
tion, the additional benefits cannot be taken into aeinder which bonuses based on performance in otien 3(2)(b)(i) of ERISA) which provides for pay-
count before the latest of the date on which thgear may be paid on February 1 of the followingments solely upon an employee’s death, disability,
amendment is adopted, the date on which thgear at the discretion of the board of directors. Ther dismissal from employment. The amount of the
amendment is effective, or the date on which thboard of directors meets in January of each year gayments to an employee is based on the length of
material terms of the plan, as amended, are set forletermine the amount, if any, of the bonuses to tmntinuous active service with Employer U at the
in writing. paid based on performance in the prior year. time of dismissal, and is paid in monthly install-
Example 4.(i) In 2002, Employer O, a state or (i) Because an employee does not have a legalipents over a period of three years.
local government, establishes a plan for certain enbinding right to any bonus until January of the year (ii) Because benefits payable under the plan
ployees that provides for the deferral of compensan which the bonus is paid, any bonus paid under thgpon termination of employment are payable only
tion and that is subject to section 457(a). plan in that year is not deferred from the precedingpon an employee’s involuntary termination, the
(i) Paragraph (b)(1) of this section provides thatalendar year, and the plan does not provide for than is a severance pay plan within the meaning of
nonqualified deferred compensation plan meandeferral of compensation within the meaning oparagraph (b)(4)(iv)(B) of this section. Thus, the
any plan that is established by an employer and thparagraph (b)(3)(i) of this section. benefits are not treated as resulting from the deferral
provides for the deferral of compensation, other Example 7.(i) Employer R maintains a plan for of compensation for purposes of section 3121(v)(2).
than a plan described in section 3121(a)(5). Sectiemployees that provides nonqualified stock options Example 10.(i) Employer V establishes a non-
3121(a)(5) lists, among other plans, an exempt godescribed in §1.83-7(a) of this chapter. Under thqualified deferred compensation plan under which
ernmental deferred compensation plan as defined plan, employees are granted in 2001 the option tmployees will receive benefit payments commenc-
section 3121(v)(3). Under section 3121(v)(3)(A),acquire shares of employer stock at the fair markétg at age 65 as a life annuity or in one of several ac-
this definition does not include any plan to whichvalue of the shares on the date of grant ($50 péuwarially equivalent annuity forms. If an employee
section 457(a) applies. Thus, the plan establishesthare). The options can be exercised at any tintkes before benefit payments commence under the
by Employer O is not an exempt governmental deirom the date of grant through 2010. The options dplan, a benefit is payable to the employee’s desig-
ferred compensation plan described in sectionot have a readily ascertainable fair market value forated beneficiary in a single sum payment equal to
3121(v)(3) and, consequently, is not a plan depurposes of section 83 at the date of grant, artle present value of the employee’s annuity benefit.
scribed in section 3121(a)(5). Accordingly, the plarshares are issued upon the exercise of the optiofBis benefit (sometimes called a full reserve death
is a nonqualified deferred compensation plan withimvithout being subject to a substantial risk of forfei-benefit) is calculated using the applicable interest
the meaning of section 3121(v)(2) and paragrapture within the meaning of section 83. In 2005rate specified in section 417(e) and, for the period
(b)(1) of this section. when the fair market value of a share of employeafter age 65, the applicable mortality table specified
(i) However, the general timing rule of para-stock is $80, Employee D exercises an option to a@m section 417(e), both of which are reasonable actu-
graph (a)(1) of this section and the special timingjuire 1,000 shares. arial assumptions. During 2002, Employee E ob-
rule of paragraph (a)(2) of this section apply only to (ii) Under paragraph (b)(4)(ii) of this section,tains a legally binding right to an annuity benefit
remuneration for employment that constituteseither the grant of a stock option nor amounts rainder the plan, payable at age 65. This annuity ben-
wages. Under section 3121(b)(7), certain serviceeived currently as a result of the exercise of a sto&it has a present value of $10,000 at the end of
performed in the employ of a state, or any politicabption result from the deferral of compensation fo2002, determined using the same assumptions as are
subdivision of a state, is not employment. Thuspurposes of section 3121(v)(2). Thus, under thesed under the plan to calculate the full reserve
even though the plan is a nonqualified deferred congeneral timing rule of paragraph (a)(1) of this secdeath benefit.
pensation plan, the extent to which sectiorion, the $30,000 spread between the amount paid (i) The present value, at the end of 2002, of the
3121(v)(2) applies to a participating employee willfor the shares ($50,000) and the fair market value ¢dtal benefits payable to or on behalf of Employee E
depend on whether or not the service performed fahe shares on the date of exercise ($80,000) is takére., the sum of the present value of the annuity ben-
Employer O is excluded from the definition of em-into account as wages for FICA tax purposes in thefit commencing at age 65, and the present value of
ployment under section 3121(b)(7). year of exercise. the full reserve death benefit, with both determined
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using the actuarial assumptions described in partirement benefits of recently hired 55-year old Emthe employee’s account for the period, in-
graph (it) tcr)]f thisE;atr:jlptle lngxc::-hpt a_Isottaking 2;: _;Jloyee G, wTo forfgited(jretirt(ement betnefits IWith he"creased or decreased by any income at-
account the probability of death prior to age isormer employer in order to accept employment . -
$10,000. This present value does not exceed tldth Employer X. The plan provides that EmponeehﬁIbUt":lble to the, pr_|n0|pal amou!ﬂt thro‘?gh
present value of the annuity benefits that could b& will receive $50,000 per year for life beginning athe date the'prlnC|paI amount is required
payable to Employee E under the plan during Emage 65, regardless of when she terminates emplat® be taken into account as wages under
ployee E’s lifetime determined without a discountment. On April 15, 2004, Employee G unexpectedlparagraph (e) of this section.
e 65 (250 $10,000). Thue, the bencfit payabie n (i) The acts and encurmstances inicate hat tng, (1) DEfMEoNS—(A) Account balance
,000). ) ii) The facts and circumstances indicate tha - .
the event of the Employee E'’s death is not a deafflan was not established in contemplation of im-ﬁlan' For purposes c,)f this seCtlon‘_an ac-
benefit for purposes of paragraph (b)(4)(iv) of thigsending termination. Thus, even though Employe€OUNt balance pl"’_‘n is a nonqualified de-
section. G terminated employment within 12 months of thderred compensation plan under the terms
(i) The same result would apply in the case of @stablishment of the plan, the plan is not consideregf which a principal amount (or amounts)
Eount balance s pays the acooUnt balance st teaion Wit e reanieg of aragnon (e CTedted to an individual account for an
ination within the meaning of paragrap v . .
nation of employment or death (because the sum ef this section. Benefits provided under the plan argmplpyee, the Income atF”bUtable to.eaCh
the deferred benefits payable in the future if the emreated as resulting from the deferral of compensap”nc'p_al ?{noum is credited (or deblteQ)
ployee terminates employment before death with gon for purposes of section 3121(v)(2). to the individual account, and the benefits
discount for the probability of death _before that_date Example 14.()) Employer Y establishes a plan payable to the employee are based soIer
plus the present value of the benefit payable in th@ provide supplemental retirement benefits t0 n the balance credited to the individual
event of death necessarily equals the present valgfoup of management employees who are at varioys. o ot
of the deferred benefits payable with no discount fogtages of their careers. All employees covered by ' i
the probability of death). the plan are subject to the same benefit formula, (B) Income. For purposes of this sec-
Example 11.(i) The facts are the same aiv-  Employee H is planning to (and actually does) retiréiOn, incomemeans any increase or de-
ng;Lebloriﬁc‘;?t tTatr in “_zu of the :EI” :_;:‘serve within six months of the date on which the plan icrease in the amount credited to an em-
eath benefit, the plan provides a monthly life ann i , . .
pan p Y ‘established. ployee’s account that is attributable to

ity benefit to an employee’s spouse in the event of (i) Even though Employee H terminated em- t . | dited to th
the employee’s death before benefit payments comoyment within 12 months of the establishment oft 110 UNtS Previously credited 1o the em-

mence equal to 100 percent of the monthly annuiie plan, the plan is not considered to have been d3lOyee’s account, regardless of whether
that would be payable to the employee at age Ggpiished in connection with Employee H's impendthe plan denominates that increase or de-
under the life annuity form. Employee E is age 63%,g termination within the meaning of paragraphcrease as income.

and has a spouse who is age 51. The sum of the PIB)(4)(v) of this section because the facts and cir- (iii " .
sent value of Employee E’s annuity benefit comgmstances indicate otherwise. (III) Additional rUIes_(A) Commin-

mencing at age 65 determined with a discount for gyample 15.(i) Employee J owns 100 percemgled accounts A plan does not fail to be
the possibility that Employee E might die before aggt Employer z, a corporation that provides consult2 @ccount balance plan merely because,
65 and the present value of the 100 percent annuifyy services. Substantially all of Employer Z's rev-under the terms of the plan, benefits
death benefit for Employee E's spouse exceedsye s derived as a result of the services performgshyable to an employee are based solely

$10,000. by Employee J. In each of 2001, 2002, and 200 i
(i) The amount deferred for 2002 is $10'000E)r/np|o3r/]eryz has gross receipts Ofy$180,(’)00 and e%_n .a SPECIfIEd percentage qf an account
(because the 100 percent annuity death benefit f3\cos (other than salary) of $80,000. In each Inaintained for all (or a portion of) plan

Employee E'’s spo_use is disregarded to the exteBhnq and 2002, Employer Z pays Employee J Qarticipants under which principal
that the total benefits payable to or on behalf of Ems, o1 of $100,000 for services performed in each @mounts and income are credited (or deb-
Eloyef(_et Ethe)icee(:j kt)he presbeinttvaEIue |0f theEannglfp{ose years. On December 31, 2002, Employer #ed) to such account.

ENetits that could be payable 1o Employee E UNCflsiapishes a plan to pay Employee J $80,000 in i ; ;

i s [ifeti i : B) Bifurcation permitted. An em-

the plan during the Emp_lpyee E's lifetime V‘{'thOUt %003. The plan recites that the payment is in reco i ( ) b . f l
discount for _the probability of Employee E's death .0 ¢ prior services. In 2003, Employer Z pays% oyer may treat a porthn of a nonquali-
before ber|1ef|t payments commence). | Employee J a salary of $20,000 and the $80,000 dfied deferred compensation Plan as a sep-
W Exarglpi 12.(3i) IOn i}anuary 1, ZO?LE Emr oyer under the plan. arate account balance plan if that portion

hesta Ishes a %an tt at (;oversf ;)hn yb mployee =, (if)y The facts and circumstances described abovgatisfies the requirements of this para-
who owns a significant portion of the business anfjndicate that the $80,000 paid pursuant to the plangraph (C)(l) and the amount payable to

who _has 30 years of service as of that datg. The pl Hsed on services performed by Employee J in 20 . .

provides that, upon Employee F's termination o@nd‘ thus, is paid for current services within theemployges under that portion is deter-
employment at any time, he V\.”” receve $290‘09 meaning of paragraph (b)(4)(viii) of this sectionMined independently of the amount
per year for each of the immediately succeeding fIVﬁ\ccordingly, the plan does not provide for the deferpayable under the other portion of the

?\l/leaa;(r;.lEzrggloyee F terminates employment 0Pal of compensation within the meaning of sectiorplan_

(i) Because Employee F terminates employmen%lzl(v).(z)’ and the $80,000 payment is included as () Actuarial equivalentsA plan does
e ) wages in 2003 under the general timing rule of para- .
within 12 months of the establishment of the plan =~ (a)(1) of this section not fail to be an account balance plan
and the facts and circumstanges set'forth above |n(§1 P ' merely because the plan permits employ-
cate that the plan was established in contemplation () petermination of the amount de-ees to elect to receive their benefits under
of impending termination of employment, the plan is . . .
considered to be established in connection with im€/"e€d—(1) Account balance plans(i) the plan in a form of benefit other than
pending termination within the meaning of paraGeneral rule. For purposes of this sec-payment of the account balance, provided
graph (b)(4)(v) of this section. Therefore, the benetion, if benefits for an employee are prothe amount of benefit payable in that
fits ﬁ_m‘”fded t‘;]”dderfthelp'fa” are ”Ott,”e?ted ajided under a nonqualified deferred comether form is actuarially equivalent to
;?SZS'”O% sr;)(intion8312€le(:/r)?2;) compensation Ior PUyansation plan that is an account balangayment of the account balance using ac-
Example 13.()) Employer X establishes a plan Plan, the amount deferred for a perioduarial assumptions that are reasonable.

on January 1, 2004, to supplement the qualified r&€quals the principal amount credited t&@onversely, a plan is not an account bal-

March 1, 1999 14 1999-9 |.R.B.



ance plan if it provides an optional formthe plan will be eligible for one of the ex- (1) When an optional form is selected
of benefit that is not actuarially equivalentlusions from wages in section 3121(a). or when benefit payments under the op-
to the account balance using actuarial as- (iii) Treatment of actuarially equiva- tional form commence, based on assump-
sumptions that are reasonable. For thlent benefits—(A) In general.In the case tions that are reasonable then;
purpose, the determination of whetheof a nonaccount balance plan that permits (2) Based on an index that reflects
forms are actuarially equivalent using acemployees to receive their benefits irmarket rates of interest from time to time
tuarial assumptions that are reasonable isore than one form or commencing atfor example, the plan specifies that all
determined under the rules applicable ttore than one date, the amount deferrdeenefits will be actuarially equivalent
nonaccount balance plans under parg determined by assuming that paymentssing the applicable interest rate and ap-
graph (c)(2)(iii) of this section. are made in the normal form of benefiplicable mortality table specified in sec-
(2) Nonaccount balance plars(i) commencing at normal commencemeriton 417(e)); or
General rule. For purposes of this sec-date if the requirements of paragraph (3) Based on actuarial assumptions
tion, if benefits for an employee are pro(c)(2)iii)(B) of this section are satisfied.Specified in the plan and provides for
vided under a nonqualified deferred comaccordingly, in the case of a nonaccountlose assumptions to be revised to be rea-
pensation plan that is not an accounfgjance plan that permits employees to réohable assumptions if they cease to be
balance plan (a nonaccount balance plarjeive their benefits in more than one fornie¢@sonable assumptions.
the amount deferred for a period equalg, commencing at more than one date, un- (C) Fixed mortality assumptions per-
the present value of the additional futurgsgs the requirements of paragrapFpitted. A plan does not fail to satisfy
payment or payments to which the €M(c)(2)(iii)(B) of this section are S(,;ltisﬁed’paragraph (c)(2)(iii)(B) of this section
ployee has obtained a legally bindingno amount deferred is treated as not reqierely because the plan specifies a fixed
right (as described in paragraph (b)(3)(i?sonably ascertainable under the rules (gfmrtality assumption that is reasonable at
of this section) under the plan during thaﬁaragraph (€)(4)(i)(B) of this section untilthe time the amount is deferred, even if
period. a form of benefit and a time of com—that assumption is not reasonable at the
(i) Present value definedFor pur- mencement are selected. time the optional form is selected. (But
poses of this section, present value means see paragraph (c)(2)(iii)(E) of this section

o B) Use of normal form commencin . .
the value as of a specified date of agt(ngrmal commencement dat@he re- gfor additional rules that apply if the mor-
amount or series of amounts due there-

. : ... .—tality assumption is not reasonable at the
after, where each amount is multiplied bquwements of this paragraph (€)(2)(ii1)(B)

Y o time the optional form is selected.)
re satisfied by a nonaccount balance plan :
(D) Normal form of benefit commenc-

the probability that the condition or CoN=c e plan has a single normal form of

ditions on which payment of the amoun : . ing at normal commencement date de-

) . X g . _._benefit commencing at normal com-. .

is contingent will be satisfied, and is dis- encement date for the amount deferref' ed. For purposes of this paragraph

counted according to an assumed rate o i(f)(Z)(iii), the normal form of benefit
0

interest to reflect the time value of money‘?‘nd.eafh toihetrhoptlonal flo;m 'S afctganafl]t mmencing at normal commencement
For purposes of this section, the preseﬁgu'va ent to the normai form of benelity,iq nder the plan is the form, and date
pommencing at normal commenceme

value must be determined as of the dai . ) . f commencement, under which the pay-
the amount deferred is required to b ate using actuanal_ assumptions that Alfients due to the employee under the plan
taken into account as wages under paréqasonaple. For this purpose, each forg}e expressed, prior to adjustments for
graph (e) of this section using actuariap’ Penefit for payment of the amount desq . o timing of commencement of pay-
assumptions and methods that are reasdf!"€d commencing at a date is a separglgants.

able as of that date. For this purpose, 3Ptional form. For purposes of this para- () Rryle applicable if actuarial as-
discount for the probability that an em-9raph (€)(2)(iii)(B), each optional form is g mptions cease to be reasonablethe
ployee will die before commencement ofictuarially equivalent to the normal formye s of the plan in effect when an
benefit payments is permitted, but only t&f benefit commencing at normal comymount is deferred provide for actuarial
the extent that benefits will be forfeitedMencement date only if the terms of th@ssumptions to determine actuarial equiv-
upon death. In addition, the present valug/an in effect when the amount is deferregdjency that will be reasonable at the time
cannot be discounted for the probabilityprovide for every optional form to be ac+he optional form is selected or payments
that payments will not be made (or will beuarially equivalent and further providecommence as provided in paragraph
reduced) because of the unfunded statf@ actuarial assumptions to determine agc)(2)(iii)(B) of this section, but, at that
of the plan, the risk associated with anjuarial equivalency that will be reasonabléime, the actuarial assumptions used
deemed or actual investment of amoungt the time the optional form is selectedunder the plan are not reasonable, the em-
deferred under the plan, the risk that theithout regard to whether market interesployee will be treated as obtaining a
employer, the trustee, or another partyates are higher or lower at the time thiegally binding right at that time (or, if
will be unwilling or unable to pay, the optional form is selected than at the timearlier, at the date on which the plan is
possibility of future plan amendments, théhe amount is deferred. Thus, a plan thaimended to provide actuarial assumptions
possibility of a future change in the lawprovides for every optional form to be acthat are not reasonable) to any additional
or similar risks or contingencies. Nor isuarially equivalent satisfies this parabenefits that result from the use of an un-
the present value affected by the possibigraph (c)(2)(iii)(B) if it provides for actu- reasonable actuarial assumption. This
ity that some of the payments due undarial equivalence to be determined—  might occur, for example, if the plan
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SpeCifieS that the actuarial assumptiori@sed solely on the balance credited to Employeverage compensation of $104,000. As of Decem-
will be reasonable assumptions to be Sgts accqunt. As permitted by paragraph (e)(5) ober :_%1, 2004, Empleyee Cis age 62, has 27 years_ of
at the time the optional form is seIeCte(ﬂ:'S section, any amount deferred under the plan faervice, and has high 3-year average compensation
! . e calendar year is taken into account as wages on$105,000. The assumptions that Employer P uses
and the assumptions used are in fact N@e jast day of the year. to determine the amount deferred for 2003 (a 7 per-
reasonable at that time. (i) The plan is an account balance plan. Thusent interest rate and, for the period after com-
(3) Separate determination for eachpursuant to paragraph (c)(1) of this section, thenencement of benefit payments, the GAM 83
period. The amount deferred under thigmount deferred for a cale.ndar.year equals 10 pe.(male) mortality table) and for 2004 (a 7.5 percent
h is determined separatel fcent .of annual compe.nsatlon (i.e., the sum of thiaterest r.ate and, for the period after commencement
paragrap. (C) 1S . : P y %lnnmpal amounts credited to Employee B’s accoumf benefit payments, the GAM 83 (male) mortality
each period for which there is an amouny the year) plus the interest credited with respect tmble) are assumed, solely for purposes of this exam-
deferred under the plan. In addition, paranat 10 percent principal amount through the last daple, to be reasonable actuarial assumptions.
graphs (d) and (e) of this section are apf the calendar year. If Employer N had not chosen (i) As of December 31, 2002, Employee C has a
plied separately with respect to thdo apply peragraph (e)(5) of this section and, thgﬂ;egally binding right to receive lifetime payments of
f d for each such perio ad taken |nte account 2.5 percent of compensaticb0,000 (2 percenk 25 yearsX $100,000) per
amount deferre . P . uarterly, the interest credited with respect to thosgear. As of December 31, 2003, Employee C has a
Thus, for example, the fraction describeguarterly amounts would not have been treated asgally binding right to receive lifetime payments of
in paragraph (d)(1)(ii)(B) of this sectionpart of the amount deferred for the year. $54,080 (2 percenk 26 yearsx $104,000) per
and the amount of the true-up at the reso- Example 3. () Employer O establishes a non-year. Thus, during 2003, Employee C has earned a
lution date described in paragrapiualiﬁed deferred compensation plan for a group degally binding right to additional lifetime payments
" . . . ive employees. Under the plan, a specified sum isf $4,080 ($54,080 — $50,000) per year beginning at
(€)(4)(i))(B) Of_thIS section are determine redited to an account for the benefit of the group aige 65. The amount deferred for 2003 is the present
separately with respect to each amouRtnpioyees on July 31 of each year. Income on thalue, as of December 31, 2003, of these additional
deferred. See paragraph (e)(4)(ii)(D) obalance of the account is credited annually at a rapgyments, which is $28,767 ($4,080the present
this section for special rules for allocatinghat is reasonable for each year. The benefit payabtalue factor for a deferred annuity payable at age 65,
amounts deferred over more than on®@ @ employee is equal to one-fifth of the aceourﬂelng the spe_cmed actuarial assumptions for 2003).
balance and is payable, at the employee’s option, Bimilarly, during 2004, Employee C has earned a
year. . ... alump sum or in 10 annual installments that refledegally binding right to additional lifetime payments
(4) Examples.This paragraph (c) is il- income on the balance. of $2,620 (2 percent 27 yearsx $105,000, minus
lustrated by the following examples. (i) The planis an account balance plan notwith$54,080) per year beginning at age 65. The amount
(The examples illustrate the rules in thigtanding the fact that the employee’s benefit is equetferred for 2004 is the present value, as of Decem-
paragraph (c) and include various intere qa specified percentage of an account maintaindzr 31, 2004, of these additional payments, which is
. . ._for a group of employees. $18,845 ($2,62(X the present value factor for a de-
rate _and morta“ty_ table assumptlons, In- Example 4.(i) The facts are the same asHr-  ferred annuity payable at age 65, using the specified
cluding the applicable section 417(ekmple 3,except that the plan also permits an emactuarial assumptions for 2004).
mortality table, the GAM 83 (male) mor-ployee to elect a life annuity that is actuarially Example 6. (i) Employer Q establishes a non-
tality table, and UP-84 mortality table .equivalent to the account balance based on the agualified deferred compensation plan for Employee
These tables can be obtained from the stllcap!e |nterest_rate and appllcab]e mortality tapl@ on January 1, 2001, when Employee D is age 63.
. . L . specified in section 417(e) at the time the benefit iBuring 2001, Employee D obtains a fully vested
ciety of Actuaries at its internet site ateIected by the employee. right to receive a life annuity under the nonqualified
http://www.soa.org.) The examples are as (ii) Under paragraphs (c)(1)(iii)(C) and deferred compensation plan equal to the excess of
follows: (c)(2)(iii) of this section, the plan does not fail to be$200,000 over the life annuity benefits payable to
an account balance plan merely because the pla&mployee D under a qualified defined benefit pen-
Example 1. (i) Employer M establishes a non- permits employees to elect to receive their benefitsion plan sponsored by Employer Q. The life annu-
qualified deferred compensation plan for Employe@nder the plan in a form that is actuarially equivalerity benefit payable annually under the qualified plan
A. Under the plan, 10 percent of annual compensg payment of the account balance using actuariéd the lesser of $200,000 and the section
tion is credited on behalf of Employee A on Decemassumptions that are reasonable at the time the fod5(b)(1)(A) limitation in effect for the year, where
ber 31 of each year. In addition, a reasonable rate igfselected. the section 415(b)(1)(A) limitation is automatically
interest is credited quarterly on the balance credited Example 5. (i) Employer P establishes a non-adjusted to reflect changes in the cost of living.
to Employee A as of the last day of the precedingualified deferred compensation plan for a group oBenefits under both the qualified and nonqualified
quarter. All amounts credited under the plan are 108mployees. Under the plan, each participating enplan are payable monthly beginning at age 65. For
percent vested and the benefits payable to Employgtyee has a fully vested right to receive a life annypurposes of this example, the section 415(b)(1)(A)
A are based solely on the balance credited to Enity, payable monthly beginning at age 65, equal ttimit for 2001 is assumed to be $140,000. The non-
ployee A's account. the product of 2 percent for each year of service arglalified plan provides no benefits in the event Em-
(i) The plan is an account balance plan. Thushe employee’s highest average annual compensgloyee D dies prior to commencement of benefit
pursuant to paragraph (c)(1) of this section, théon for any 3-year period. The plan also providepayments. As permitted under paragraph (e)(5) of
amount deferred for a calendar year is equal to Xfat, if an employee dies before age 65, the presethis section, any amount deferred under the plan for
percent of annual compensation. value of the future payments will be paid to his oma calendar year is taken into account as FICA wages
Example 2. () Employer N establishes a non-her beneficiary. As permitted under paragraph (e)(®s of the last day of the year. The assumptions that
qualified deferred compensation plan for Employeef this section, any amount deferred under the plagmployer Q uses to determine the amount deferred
B. Under the plan, 2.5 percent of annual compenséer a calendar year is taken into account as FICAor 2001 (a 7 percent interest rate, a 3 percent in-
tion is credited quarterly on behalf of Employee Bwages as of the last day of the year. As of Decemberease in the cost of living and the GAM 83 (male)
In addition, a reasonable rate of interest is credite8fl, 2002, Employee C is age 60, has 25 years of senortality table) are assumed, solely for purposes of
quarterly on the balance credited to Employee B'sice, and high 3-year average compensation dhis example, to be reasonable actuarial assump-
account as of the last day of the preceding quarte$100,000 (the average for the years 2000 througions. As of December 31, 2001, Employee D has a
All amounts credited under the plan are 100 perce2002). As of December 31, 2003, Employee C itegally binding right to receive lifetime payments as
vested, and the benefits payable to Employee B aage 61, has 26 years of service, and has high 3-yesat forth in the following table:
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Year Annual Gross Assumed Qualified Net Annual
Amount Plan Annual Payment under
Payment (based on Nonqualified Plan
cost of living)
2003 $200,000 $145,000 $55,000
2004 $200,000 $150,000 $50,000
2005 $200,000 $155,000 $45,000
2006 $200,000 $160,000 $40,000
2007 $200,000 $165,000 $35,000
2008 $200,000 $170,000 $30,000
2009 $200,000 $175,000 $25,000
2010 $200,000 $180,000 $20,000
2011 $200,000 $185,000 $15,000
2012 $200,000 $190,000 $10,000
2013 $200,000 $195,000 $5,000
2014 and thereafter $200,000 $205,000 or greater $0

(if) The amount deferred for 2001 is the presentnsurance (HI) portion) of FICA for the ample, if an amount deferred is required
value, as of December 31, 2001, of the net lifetimgear no portion of the amount deferredo be taken into account in a particular
payments under the nonqualified plan, or $223,758; i actyally result in additional OASDI year under paragraph (e) of this section,

(d) Amounts taken into account and in{or HI) tax. queyer, because therg is nput the employer fails tg pay the addi-
wage base limitation for the HI portion oftional FICA tax resulting from that
taken into accourt(i) In general. For FICA for years after 1993, the entiregmount, the_n the amount deferred and the
purposes of this section, an amount déa_mount_deferred (in addition to all othenncqme attributable to that amount must
ferred under a nonqualified deferred Com\gvages) is supject to the HI tgx for the yedne mcqued as wages when actually or
pensation plan is taken into account as d, thus, will not be c0n5|der_ed talfenonstructl\_/ely paid. .

L . . into account for purposes of this section (B) Failure to take a portion of an
the date it is included in computing the . .
. . . unless the HI tax relating to the amounamount deferred into account under the

amount ofwagesas defined in section : . . L
3121(a), but only to the extent that angleferred is actuaill_y paid. In determmmgspeual timing rule_. If, as 'of the date an

o hether any additional FICA tax relatingamount deferred is required to be taken
_addltlo.nal F.ICA ta>§ that resqlts from sucf}o the amount deferred is actually paidinto account, only a portion of the amount
|ncIu3|_on (including any mtgrest andany FICA tax paid in a year is treated adeferred (as determined under paragraph
pe_naltles for late pay_ment) IS aCtu<T"”ypaid with respect to an amount deferret) of this section) has been taken into ac-
paid before the expiration of the applicag .y after FICA tax is paid on all othercount, then a portion of each subsequent
ble period of limitations for the period inyaqes for the year. benefit payment that is attributable to that
which the amount deferred was required iy Amounts not taken into accosat amount is excluded from wages pursuant
to be taken into account under paragrapfa) Failure to take an amount deferredto the nonduplication rule of paragraph
(e) of this section. Because an amouffio account under the special timing(@)(2)(ii)) of this section and the balance
deferred for a calendar year is combinegjje. |f an amount deferred for a periodis subject to the general timing rule of
with the employee’s other wages for thgas determined under paragraph (c) of thjsaragraph (a)(1) of this section. The por-
year for purposes of computing FICAsection) is not taken into account, then thion that is excluded from wages is fixed
taxes with respect to the employee for theonduplication rule of paragraphimmediately before the attributable bene-
year, if the employee has other wages thgd)(2)(iii) of this section does not apply,fit payments commence (or, if later, the
equal or exceed the wage base limitatiorsnd benefit payments attributable to thadate the amount deferred is required to be
for the Old-Age, Survivors, and Disabilityamount deferred are included as wages taken into account) and is determined by
Insurance (OASDI) portion (or, in theaccordance with the general timing rule ofnultiplying each such payment by a frac-
case of years before 1994, the Hospitglaragraph (a)(1) of this section. For extion, the numerator of which is the

come attributable therete(1) Amounts

1999-9 |.R.B. 17 March 1, 1999



amount that was taken into account (plusf the period. For this purpose, an adsased on a reasonable rate of interest will
income attributable to that amount detereount balance plan can determine incomge made at the time the amount deferred
mined under paragraph (d)(2) of this sedsased on the rate of return of a predeteis required to be taken into account and
tion through the date the portion is fixedmined actual investment regardless adnnually thereafter.
and the denominator of which is the prewhether assets associated with the plan or(2) Fixed rates permittedIf, with re-
sent value of the future benefit paymentthe employer are actually invested thereigpect to an amount deferred for a period,
attributable to the amount deferred, deteend regardless of whether that investmenin account balance plan provides for a
mined as of the date the portion is fixedis generally available to the public. Foffixed rate of interest to be credited, and
For this purpose, if the requirements oéxample, an account balance plan coulthe rate is to be reset under the plan at a
paragraph (c)(2)(iii)(B) of this section areprovide that income on the account balspecified future date that is not later than
satisfied, the present value is determine@nce is determined based on an enthe end of the fifth calendar year that be-
by assuming that payments are made ployee’s prospective election among varigins after the beginning of the period, the
the normal form of benefit commencingous investment alternatives that areate is reasonable at the beginning of the
at normal commencement date. In addavailable under the employer’s sectiomeriod, and the rate is not changed before
tion, if the employer demonstrates that thé01(k) plan, even if one of those investthe reset date, then the rate will be treated
amount deferred was determined usinment alternatives is not generally availas reasonable in all future periods before
reasonable actuarial assumptions as detable to the public. In addition, an actuathe reset date.
mined by the Commissioner, the presentvestment includes an investment identi- (ii) Nonaccount balance planskor
value of the future benefit payments atfied by reference to any stock index wittpurposes of the nonduplication rule of
tributable to the amount deferred is deterrespect to which there are positions tradguharagraph (a)(2)(iii) of this section, in the
mined using those assumptions. In angn a national securities exchange dezase of a nonaccount balance plan,ithe
other case, see paragraph (d)(2)(iii) of thiscribed in section 1256(g)(7)(A). come attributable to the amount taken
section. (2) Certain rates of return not basedinto accountmeans the increase, due
(2) Income attributable to the amounton predetermined actual investmer. solely to the passage of time, in the pre-
taken into accourt(i) Account balance rate of return will not be treated as the rateent value of the future payments to
plans—(A) In general. For purposes of of return on a predetermined actual inwhich the employee has obtained a
the nonduplication rule of paragraphvestment within the meaning of this paralegally binding right, the present value of
(a)(2)(iii) of this section, in the case of argraph (d)(2)(i)(B) if the rate of return (towhich constituted the amount taken into
account balance plan, the income attribueny extent or under any conditions) isccount (determined as of the date such
able to the amount taken into accounhased on the greater of the rate of retummount was taken into account), but only
means any amount credited on behalf aff two or more actual investments, isf the amount taken into account was de-
an employee under the terms of the plabased on the greater of the rate of retutermined using reasonable actuarial as-
that is income (within the meaning ofon an actual investment and a rate of irsumptions and methods. Thus, for each
paragraph (c)(1)(ii)(B) of this section) at-terest (whether or not the rate of interestear, there will be an increase (deter-
tributable to an amount previously takemwould otherwise be reasonable undemined using the same interest rate used to
into account (within the meaning of paraparagraph (d)(2)(i)(C) of this section), ordetermine the amount taken into account)
graph (d)(1) of this section), but only ifis based on the rate of return on an actuadsulting from the shortening of the dis-
the income reflects a rate of return thanvestment that is not predetermined. Fazount period before the future payments
does not exceed either the rate of returexample, if a plan bases the rate of retugre made, plus, if applicable, an increase
on a predetermined actual investment (am the greater of the rate of return on m the present value resulting from the
determined in accordance with paragrappredetermined actual investment (such asmployee’s survivorship during the year.
(d)(2)(i)(B) of this section) or, if the in- the value of the employer’s stock), and &s a result, if the amount deferred for a
come does not reflect the rate of return o@ percent interest rate (i.e., without regargeriod is determined using a reasonable
a predetermined actual investment (as g0 decreases in the value of that investnterest rate and other reasonable actuarial
determined), a reasonable rate of interesient), the plan is using a rate of returassumptions and methods, and the
(as determined in accordance with pardhat is not a rate of return on a predeteamount is taken into account when re-
graph (d)(2)(i)(C) of this section). mined actual investment within the meanguired under paragraph (e) of this section,
(B) Rules relating to actual invest-ing of this paragraph (d)(2)(i)(B). then, under the nonduplication rule of
ment—(1) In general.For purposes of (C) Rules relating to reasonable inter-paragraph (a)(2)(iii) of this section, none
this paragraph (d)(2)(i), the rate of returrest rates—(1) In general.If income for a of the future payments attributable to that
on a predetermined actual investment fgeeriod is credited to an account balancemount will be subject to FICA tax when
any period means the rate of total returplan on a basis other than the rate of rgaid.
(including increases or decreases in faturn on a predetermined actual investment (iii) Unreasonable rates of returp
market value) that would apply if the ac{as determined in accordance with pardA) Account balance plansThis para-
count balance were, during the applicablgraph (d)(2)(i)(B) of this section), then,graph (d)(2)(iii)(A) applies to an account
period, actually invested in one or morexcept as otherwise provided in this pardsalance plan under which the income
investments that are identified in accorgraph (d)(2)(i)(C), the determination ofcredited is based on neither a predeter-
dance with the plan before the beginningvhether the income for the period ignined actual investment, within the
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meaning of paragraph (d)(2)(i)(B) of thisparagraph (d)(2)(iii)(B)), and the presentn the plan results in income credits that are not
section, nor a rate of interest that is rearalue in the denominator is determine&fv‘sedtOn thf ra_tﬁ] of rter:urn on aprede;ermlrr;e;r:;tﬁal
. . . . investment within the meaning of pa
sonab!e, within t.he meaning of paragraphsmg the AFR, the 417(e? mortality table(di(z)(i)(B) of this section, and that are greater than
(d)(2)(1)(C) of this section, as determmed_in_d reasonable as;umptlons as tp COSt ¢ income that would result from application of a
by the Commissioner. In that event, théving, each determined as of the time theasonable rate of interest within the meaning of

employer must calculate the amount tha&mount deferred was required to be takerragraph (d)(2)()(C) of this section. Employer N

would be credited as income under a re#ato account. fails to take into account an additional amount for
. . . . .. the excess of the income credited under the plan

sonab_le rate of interest, determ|_ne the ex- (3) Examples.This paragraph (d)isil- over a reasonable rate of interest.

cess (if any) of the amount credited unddustrated by the following examples: (i) Pursuant to paragraph (d)(2)(iii)(A) of this

the plan over the income that would be section, the income credits in excess of the income

. . . Example 1.(i) In 2001, Employer M establishes th : B :
_ at would be credited using the AFR are considered
credited using the reasonable rate of Inte£ nonqualified deferred compensation plan for Em; g

i . ) additional amounts deferred in the year credited.
est, anq' takT that exce?s IntO. aCEount BiByee A under which all benerflts are 100 pe][cent Example 4.(i) The facts are the same askin-
an additional amount deferred in the yearested. In 2002, Employee A has $200,000 o Cufaimple 3.except that the annual increase is based on

the income is credited. If the employefem_ annual compensation from Employer M that i?\/loody's Average Corporate Bond Yield.
fails to calculate the amount that would béubject to FICAtax. The amount deferred under the (i) Because this index reflects a reasonable rate

credited as income under a reasonab lan on behalf of Employee A for 2002 is $ZO'OOOOf interest, the income credited under the plan is

. . us, Employee A has total wages for FICA tax PUtonsidered income attributable to the amount taken
rate of interest and to take the excess iNfdses of $220,000. Because Employee A has othelio account within the meaning of paragraph

account as an additional amount deferreghges that exceed the OASDI wage base for 200gy) 5y i) of this section.
in the year the income is credited, or th&° additional OASDI tax is due as a result of the Example 5.() The facts are the same asgr-

employer otherwise fails to take the f“'ﬁﬁggoﬂ?nﬁﬁfounmfgfftigeﬂ} E:r‘;;“nsi]fhlfg A'S ggé’z’aﬁﬁlple 3,except that the annual increase (or de-
; ’ " crease) is based on the rate of total return on Em-
amount deferred into account, then thﬁonal HI tax liability results from the $20,000 ) , :
. . . ployer N’s publicly traded common stock.
excess of the income credited under thanount deferred. However, Employer M fails to (i) Because the income credited under the plan

plan over the income that would be credpay the additional HI tax. does not exceed the actual rate of return on a prede-

ited usingAFR will be treated as an (i) Under paragraph (d)(1)(i) of this section, anermined actual investment, the income credited is

amount deferred in the year the income %Zgg;tfgf]:gidt;C;urlf)igseézda;alg?rt]higtga?gci?lijsnh]%nsidered income attributable to the amount taken
; ; ; hto account within the meaning of paragraph
credited. For purposes of this Sectionyded in computing FICA wages, but only if any dy(2)(i) of this section.

AFR means the mid-term applicable fe_da_ddmona| FICA tax liability that results from inclu- *“Example 6.() The facts are the same asEir-
eral rate (as defined pursuant to sectiosion of the amount deferred is actually paid. Beample 3,except that the annual rate of increase or

1274(d)) for January 1 of the calendafause the Hi tax resulting from the $20,000 amounfecrease is equal to the greater of the rate of total re-
year, compounded annually. In a_ddi,[ioﬂdeferred was not paid, that amount deferred was ngfrn on a specified aggressive growth mutual fund or

. . taken into account within the meaning of paragrapfhe rate of return on a specified income-oriented mu-
pursuant to paragraph (d)(1)(ii) of thls(d)(l) of this section. Thus, pursuant to paragrapfyal fund. Employer N fails to take into account an

section, the excess over the income thaf)(1)(i) of this section, benefit payments attribut-aitional amount for the excess of the income cred-
would result from the application of AFRable to the $20,000 amount deferred will be includefled under the plan over a reasonable rate of interest.
and any income attributable to that exce§ Wages in accordance with the general timing rule (jj) Because the rate of increase or decrease is
are subject to the general timing rule off paragr;]raph (@)(2) of ;mSCSGCt'On ﬁ”d will bi Subpased on the greater of two rates of returns, the in-
aragraph (a)(1) of this section. Ject to the HI portion of FICA tax when actually O crease is not based on the return on a predetermined
paragrap constructively paid (and the OASDI portion of actyal investment within the meaning of paragraph
(B) Nonaccount balance plansf any  FICA tax to the extent Employee As wages do notd)(2)(i)(B) of this section. Thus, if the rate of return
actuarial assumption or method used texceed the OASDI wage base limitation). credited under the plan (i.e., the greater of the rates
determine the amount taken into account Example 2.(i) The facts are the same asER-  of return of the two mutual funds) exceeds the in-
under a nonaccount balance plan is n&fple 1except that Employer M takes all actionscome that would be credited using the AFR, the ex-

bl q ined by the C necessary to correct its failure to pay the addition@ess is not considered income attributable to the
reasonable, as determined by the COoMgy pefore the applicable period of limitations examount taken into account within the meaning of

missioner, then the income attributable t@ires for 2002 (including payment of any applicablesaragraph (d)(2)(i) of this section and, pursuant to
the amount taken into account is limitednterest and penalties). paragraph (d)(2)(iii)(A) of this section, is considered
to the income that would result from the (i) Because the Hi tax resulting from thean additional amount deferred.

. . . 20,000 amount deferred is paid, that amount de- Example 7.(i) The facts are the same as in Ex-
apphcatlpn of the AFF\.) and, if appllcable’fel’red is considered taken into account for 200Zample 6, except that the annual increase or decrease
the applicable mortality table under S€Crhus, in accordance with paragraph (a)(2)(iii) of thiswith respect to 50 percent of the employee’s account
tion 417(e)(3)(A)(ii)(1) (the 417(e) mor- section, neither the amount deferred nor the inconie equal to the rate of total return on the specified ag-
tality table), both determined as of theuttributable to the amount taken into account will bgressive growth mutual fund and the annual increase
January 1 of the calendar year in WhiCHeate(itas wages for FICA tax purposes at any timg decrease with respect to the other 50 percent of

. ereafter. the employee’s account is equal to the increase or
the amount was taken m_t_o accoun_t‘ In a&j Example 3. () Employer N establishes a non-decrease in the Standard & Poor’s 500 Index.
dition, paragraph (d)(1)(ii)(B) of this sec-qyaliied deferred compensation plan under which (i) Because the increase or decrease attributable
tion applies and, in calculating the fracall benefits are 100 percent vested. Under the platg any portion of the employee’s account is based on
tion described in paragraph (d)(1)(ii)(B)an employee’s account is credited with a contributhe return on a predetermined actual investment, the
of this section (at the date specified jfon equal to 10 percent of ’salary on December 31 @fnnre increase or decrease is c9n5|dered income at-
paragraph (d)(1)(ii)(B) of this section) aach year. The employee’s account balance alsotnbutable‘to the amount taken |_nto acpount Wlthln

\ . ‘increased each December 3libiereston the total the meaning of paragraph (d)(2)(i) of this section.
the numerator is the amount taken into aGmounts credited to the employee's account as of the Example 8.(i) The facts are the same asEik-
count plus income (as limited under thigreceding December 31. The interest rate specifieinple 3,except that, pursuant to the terms of the
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plan, before the beginning of each year, the board of the payment date at age 65, the present value mients will be included in wages when actually or
directors of Employer N designates a specific inthe future payment earned during 2003 is $20,40@onstructively paid, in accordance with the general
vestment on which the following year’s annual in-The entire difference between the $20,400 and thening rule.
crease or decrease will be based. The board is &17,353 amount deferred ($3,047) is the increase in Example 12.(i) Employer P establishes an ac-
thorized to switch investments more frequently on &he present value of the future payment due solely tount balance plan on January 1, 2002, under which
prospective basis. Before the beginning of 2004, thie passage of time, and thus constitutes income att benefits are 100 percent vested. The plan pro-
board designates Company A stock as the invedfibutable to the amount taken into account. Bevides that amounts deferred will be credited annu-
ment for 2004. Before the beginning of 2005, theause the amount deferred was taken into accoually with interest beginning in 2002 at a rate that is
board designates Company B stock as the invedhe entire payment of $20,400 represents either areater than a reasonable rate of interest. Employer
ment for 2005. At the end of 2005, the board deteemount deferred that was previously taken into ad? treats the excess over the applicable interest rate in
mines that the return on Company B stock wasount ($17,353) or income attributable to thasection 417(e) as an additional amount deferred for
lower than expected and changes its designation famount ($3,047). Accordingly, pursuant to the2002 and in each year thereafter, and takes the addi-
2005 to the rate of return on Company C stocknonduplication rule of paragraph (a)(2)(iii) of thistional amount into account by including it in FICA
which had a higher return during 2005. Employer Nection, none of the payment is included in wages. wages and paying the additional FICA tax for the
fails to take into account an additional amount for Example 10.(i) The facts are the same asEix-  year.
the excess of the income credited under the plaample 9,except that, instead of providing a lump (i) Under the nonduplication rule in paragraph
over a reasonable rate of interest. sum equal to 10 percent of average compensatiga)(2)(iii) of this section, the benefits paid under the

(i) The annual increase or decrease for 2004 jger year of service, the plan provides Employee Blan will be excluded from wages for FICA tax pur-
based on the return of a predetermined actual investith a fully vested right to receive a life annuity, poses.
ment. Although the annual increase or decrease fpayable monthly beginning at age 65, equal to the Example 13.(i) The facts are the same aix-
2005 is based on an actual investment, the actual iproduct of 2 percent for each year of service andmple 9,except that, in determining the amount de-
vestment is not predetermined since it was not deEmployee B’s highest average annual compensatidarred, Employer O uses a 15 percent interest rate,
ignated before the beginning of 2005. Pursuant tior any 3-year period. The plan also provides that, iivhich, solely for purposes of this example, is as-
paragraph (d)(2)(iii)(A) of this section, the excess oEmployee B dies before age 65, the present value sfimed not to be a reasonable interest rate. Employer
the income credited under the plan over the incontée future payments will be paid to his or her benefi© determines that the amount deferred for 2003 is
determined using AFR is an additional amount deeiary. As of December 31, 2002, Employee B has the present value, as of December 31, 2003, of the
ferred for 2005. legally binding right to receive lifetime payments 0f$20,400 payment, which is $15,023. Employer O

Example 9. (i) Employer O establishes a non-$50,000 (2 percenx 25 yearsx $100,000) per includes $15,023 in wages and pays any resulting
qualified deferred compensation plan for Employegear. As of December 31, 2003, Employee B hasEICA tax. Solely for purposes of this example, it is
B. Under the plan, if Employee B survives until agdegally binding right to receive lifetime payments ofassumed that the AFR as of January 1, 2003, is 7
65, he has a fully vested right to receive a lump sui$54,080 (2 percenx 26 yearsx $104,000) per percent.
payment at that age, equal to the product of 10 peyear. Thus, during 2003, Employee B has earned a (ii) Under paragraph (d)(2)(iii)(B) of this sec-
cent per year of service and Employee B’s highes¢gally binding right to additional lifetime paymentstion, if any actuarial assumption or method is not
average annual compensation for any 3-year periodf $4,080 ($54,080 — $50,000) per year beginning aeasonable, then the income attributable to the
but no benefits are payable in the event Employee &8e 65. The amount deferred for 2003 is $32,93amount taken into account is limited to the income
dies prior to age 65. As permitted under paragraphhich is the present value, as of December 31, 2008at would result from application of the AFR and, if
(e)(5) of this section, any amount deferred under thef these additional payments, determined using tregpplicable, the 417(e) mortality table. Because the
plan for the calendar year is taken into account asmame actuarial assumptions and methods useg-in 15 percent interest rate is unreasonable, the income
wages as of the last day of the year. As of Decembample 9,except that there is no discount for theattributable to the amount taken into account is lim-
31, 2002, Employee B has 25 years of service argtobability of death prior to age 65. Employer Oited to the income that would result from using a 7
Employee B’s high 3-year average compensation iskes this amount into account by including it inpercent interest rate and, in this case, an increase for
$100,000 (the average for the years 2000 througimployee B’s FICA wages for 2003 and paying thesurvivorship using the 417(e) mortality table. Under
2002). As of December 31, 2002, Employee B hasadditional FICA tax. these assumptions, the income attributable to the
legally binding right to receive a payment at age 65 (ii) Under paragraph (d)(2)(ii) of this section, the$15,023 amount taken into account for 2003 is
of $250,000 (10 percent x 25 years x $100,000). Amcome attributable to the amount that was take$i1,199 in 2004 and $1,313 in 2005. Under para-
of December 31, 2003, Employee B is age 63, hasto account is the increase in the present value gfaph (d)(1)(ii) of this section, the sum of these
26 years of service, and has high 3-year averaglee future payments due solely to the passage amounts ($17,535) is excluded from Employee B'’s
compensation of $104,000. As of December 3ljme, because the amount deferred was determinagges pursuant to the nonduplication rule of para-
2003, Employee B has a legally binding right to reusing reasonable actuarial assumptions and metgraph (a)(2)(iii) of this section, and the balance of
ceive a payment at age 65 of $270,400 (10 percentods. Because the amount deferred was taken intioe payment ($2,865) is subject to the general timing
26 years x $104,000). Thus, during 2003, Employeaccount, each annual payment of $4,080 attributabtale of paragraph (a)(1) of this section and, thus, is
B has earned a legally binding right to an additionab the amount deferred in 2003 represents either amcluded in Employee B’s wages when actually or
payment at age 65 of $20,400 ($270,400 amount deferred that was previously taken into a@onstructively paid.
$250,000). The assumptions that Employer O use®unt or income attributable to that amount. Ac- (iii) The same result can be reached by multiply-
to determine the amount deferred for 2003 are a ¢brdingly, pursuant to the nonduplication rule ofing the attributable benefit payments by a fraction,
percent interest rate and the GAM 83 (male) mortaparagraph (a)(2)(iii) of this section, none of the paythe numerator of which is the amount taken into ac-
ity table, which, solely for purposes of this examplements are included in wages. count, and the denominator of which is the amount
are assumed to be reasonable actuarial assumptionsExample 11.()) The facts are the same a€iin-  deferred that would have been taken into account at
The amount deferred for 2003 is the present valuemple 10,except that no amount is taken into acthe same time had the amount deferred been calcu-
as of December 31, 2003, of the $20,400 paymentount for 2003 because Employer O fails to pay thiated using the AFR and the 417(e) mortality table.
which is $17,353. Employer O takes this amounadditional FICA tax. These assumptions are determined as of January 1 of
into account by including it in Employee B’s FICA (i) Under paragraph (d)(1)(ii)(A) of this section, the calendar year in which the amount was taken
wages for 2003 and paying the additional FICA tax.if an amount deferred for a period is not taken intinto account. In thi&€xample 13the fraction would

(i) Under paragraph (d)(2)(ii) of this section, theaccount, then the benefit payments attributable tbe $15,023 divided by $17,478, which equals
income attributable to the amount that was takethat amount deferred are included as wages in acco85954. The $20,400 payment is multiplied by this
into account is the increase in the present value dance with the general timing rule of paragrapliraction to determine the amount of the payment that
the future payment due solely to the passage of tim@)(1) of this section. In this case, assuming that the excluded from wages pursuant to the nonduplica-
because the amount deferred was determined usiagounts deferred in other periods were taken inton rule of paragraph (a)(2)(iii) of this section.
reasonable actuarial assumptions and methods. Ascount, $4,080 of each year’s total benefit payFhus, $17,535 ($20,400 .85954) is excluded from
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wages and the balance ($2,865) is subject to FIC#ages and the balance ($1,964) is subject to FICAnder a nonaccount balance plan is not re-
tax when actually or constructively paid. tax when actually or constructively paid. quired to be taken into account as wages

Example 14.(i) The facts are the sameBsam- s
ple 10,except that Employer O calculates the (€) Time amounts deferred are re—under the special timing rule of paragraph

amount deferred for 2003 as $18,252 and takes thgtiired to be taken into accour(1) In (a)(2) of this section until the first d_ate on
amount into account by including that amount i”general Except as otherwise provided inWhICh all of the amount deferred is rea-
wages and paying any resulting FICA tax. The as[(bis paragraph (), an amount deferresonably ascertainable (the resolution

sumptions that Employer O uses to determine th = ate). In this case. the amount required to
amount deferred are a 15 percent interest rate ardider a nonqualified deferred compenséj- )- . ’ q ;
ge taken into account as of the resolution

for the period after commencement of benefit paytion plan must be taken into account a ) ’ ; )
ments, the GAM 83 (male) mortality table. The 15yages for FICA tax purposes as of thgate is determined |_n accprdance with
percent interest rate is assumed, solely for purposgsiar of the date on which services creaf@ragraph (c)(2) of this section.

f thi le, not to b bl tuarial as- . in-
of this example, not to be a reasonable actuaria ?j"g the right to the amount deferred are (B) Definition of reasonably ascertain
sumption. Solely for purposes of this example, it i . . able. For purposes of this paragraph
assumed that the AFR as of January 1, 2003, is@erformed (within the meaning of para“ .

percent. graph (€)(2) of this section) or the date off)(4), an amount deferred is considered
(i) Under paragraph (d)(2)(iii)(B) of this sec- which the right to the amount deferred i$€asonably ascertainable on the first date
tion, if any actuarial assumption or method used ig longer subject to a substantial risk ofn which the amount, form, and com-

not reasonablg, then the income attrlbutabl_e to nﬁ)rfeiture (within the meaning of para-mencemem date of the benefit payments
amount taken into account is limited to the incom . . - attributable to the amount deferred are
that would result from application of the AFR and, ifdraph (€)(3) of this section). However, irf!

applicable, the 417(e) mortality table. Because thao event may any amount deferred undéfown, and the only actuarial or other as-
15 percent interest rate is not reasonable, the incorae nonqualified deferred compensatior§umpt'°”5 regarding future events or cir-
attributable to the amount taken into account iEIan be taken into account as wages fé&umstances needed to determine the

equal to the income that would result from using a . -amount deferred are interest and mortal-
percent interest rate and the amount taken into a —lCA tax purposes pf"?r to the eStab“Sh-t For this purpose. the form and com-
count is treated as if it represented a portion of thB1€Nt of the plan providing for the amountt- PUrpose,

amount deferred for purposes of applying paragrapieferred (or, if later, the plan amendmerf’éncement date of the benefit payments
(d)(1)(i)(B) of this section. Under these assumpproviding for the amount deferred).attributable to the amount deferred are
tions, the income attributable to the $18,252 amourﬁrherefore’ if an amount is deferred purtreated as known if the requirements of

laken 1o account fr 2003 s $1.278 1 2004 08 21 15 the terms of a legally bindingparagraph (c)(2)(i)(B) of this section
this section, the portion of each benefit payment aBdreement that is not put in writing untii{under which payments are treated as

tributable to the amount deferred that is exclude@fter the amount would otherwise bé®ing made in the normal form of benefit

from wages pursuant to the nonduplication rule ofaken into account under this paragrapfommencing at normal commencement

paragraph (a)(2)(iii) of this section is determined aﬁe)(l) the amount deferred (inc|uding anyjate) are satisfied. In addition, an amount
fi '

benefit commencement by multiplying each bene . . . eferred does not fail to be reasonablv as-
payment by a fraction, the numerator of which is thgttnbutable mcome) must be taken Int& inabl d v b y h
amount taken into account (plus income attributabl@CCOUNt as wages for FICA tax purposegertainable on a date merely because the

to that amount) and the denominator of which is thas of the date the material terms of thexact amount of the benefit payable can-
present value of future benefit payments attributablglan are put in writing. not readily be calculated on that date or
to the amount deferred. Because the interest rate as—(z) Services creating the right to anmerely because the exact amount of the

sumption is not reasonable, not only is the income i« benefit pavable depends on future
limited to the application of the AFR, but the presenﬁmOunt deferred.For purposes of this pay b

value in the denominator must be determined using€Ction, services creating the rig.h.t to aghanges in the cost _Of living. If the exact
the AFR and (if applicable) the 417(e) mortalityamount deferred under a nonqualified deamount of the benefit payable depends on
table. In this case, the present value is $40,283 afdrred compensation plan are considerdditure changes in the cost of living, the
thus the fraction is $20,897 divided by $40,283, %o be performed as of the date on Whicha’_mount deferred must be determined

.51875. Thus, $2,116 (.51876 $4,080) of each ; ;
sing a reasonable assumption as to the
year’s benefit payment is excluded from wages anldnder the terms of the plan and all thesing P

the balance of each year's payment ($1,964) is suf@CtS and circumstances, th? employefgture changes in the cost of living. .FC_)I’
ject to the general timing rule of paragraph (a)(1) ohas performed all of the services necegxample, the amount of a benefit is
this section and is included in wages when actuallgary to obtain a legally binding right (agreated as known even if the exact amount
or ?sttrﬁctlvely pald-l ) e by ol described in paragraph (b)(3)(i) of thiof the benefit payable cannot be deter-
iil) The same result can be reache y multiply- . . . .
ing the attributable benefit payments by a fractior?ecuon) to the ?mOP”t deferreq r.m.ned until future ghanges Ir! the C0§t of
the numerator of which is the amount taken into ac- (3) Substantial risk of forfeiture For !'V"_]g are reﬂeCt_ed in the section 415 “mf
count, and the denominator of which is the amourpurposes of this section, the determindtation on benefits payable under a quali-
deferred that would have been taken into account gion of whether a substantial risk of forfei-fied retirement plan.
}hf same “rgf TFthhe gThouztlg?f)e"edtb:?f”tcsl'%re exists must be made in accordance (i) Earlier inclusion permitted-(A)
ated using the an e €) mortality table. . . . . . }
These assumptions are determined as of January 1V¥'fth th_e principles of section 83 and then generaI.Wlth respect to an amoun.t de
the calendar year in which the amount was takeifgulations thereunder. . ferred that is not reasonably ascertainable,
into account. In this Example 14, the fraction would (4) Amount deferred that is not reasonan employer may choose to take an
be $18,252 divided by $35,185, which equalably ascertainable under a nonaccounamount into account at any date or dates
{ﬁ-l8f75't-Thet$‘é'ot80 a_””“ti' payme”: 'Sf’:;”'“p“ed blft:alance plan—(i) In general—(A) Date (an early inclusion date or dates) before
IS Traction to determine the amount O e paymen . . .
that is excluded from wages pursuant to the ncmdlg_eqm_red to _be taken into ac_c_ount.the re§olut[on date (but not before the date
plication rule of paragraph (a)(2)(iii) of this section.NOtwithstanding any other provision ofdescribed in paragraph (e)(1) of this sec-

Thus, $2,116 ($4,08% .51875) is excluded from this paragraph (e), an amount deferretibn with respect to the amount deferred).
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Thus, for example, with respect to arvalue (determined using an interest rateinder the rules of this paragraph (e)(4)ii)-
amount deferred under a nonaccount badnd, if applicable, mortality and cost-of-(D)(4). In a case described in the preced-
ance plan that is not reasonably ascertaitiving assumptions, that are reasonable a&sg sentence, the benefit payments made
able because the plan permits employees the resolution date) of the excess, iis a result of the series of amounts de-
to receive their benefits in more than onany, of the future benefit payments attribferred may be treated as attributable to the
form or commencing at more than oneaitable to the amount deferred over the ftamount deferred as of the earliest period
date (and the requirements of paragraphire benefits payable in the same fornm which the employee obtained a legally
(c)(2)(iii) of this section are not satisfied),and commencing on the same date thatnding right to a benefit under the plan
an employer may choose to take aare actuarially equivalent to the portion okqual to the excess, if any, of the amount
amount into account on the date otherwisthe amount deferred that was taken intof the gross benefit attributable to that pe-
described in paragraph (e)(1) of this seaccount as of the early inclusion dateiod (determined at the resolution date),
tion before the form and commencemer(iwhere actuarial equivalence is deterever the amount of the reduction deter-
date are selected (based on assumptiomsned using an interest rate, and, if apmined as of the end of that period. Thus,
as to the form and commencement daicable, mortality and cost-of-living as-for example, if an employee obtains a
for the benefit payments) or may choossumptions, that were reasonable as of tiegally binding right in each of several
to wait until the form and commencemenearly inclusion date). years to benefit payments from a nonqual-
date of the benefit payments are selected. (D) Allocation rules for amounts de-ified deferred compensation plan that pro-
An employer that chooses to take aferred over more than one periegl) vides for a specified gross benefit for the
amount into account at an early inclusioeneral rule. The rules of this paragraphyears to be offset by the benefits payable
date under this paragraph (e)(4)(ii) for aife)(4)(ii)(D) apply for purposes of deter-under a qualified plan, the amount de-
employee under a plan is not requirechining whether an amount has been irferred in the first year may be treated as
until the resolution date to identify the pe<luded under this paragraph (e)(4) beforequal to the gross benefit for the year, re-
riod to which the amount taken into acthe earliest date permitted under paraduced by the offset applicable at the end
count relates. graph (e)(1) of this section. of the year (even if the offset increases
(B) True-up at resolution datdf, with (2) Future compensation increasesatfter the end of the year).
respect to an amount deferred for a péncreases in an employee’s compensation (E) Treatment of benefits paid before
riod, an employer chooses to take aafter the early inclusion date must be dighe resolution date.If a benefit payment
amount into account as of an early incluregarded. is attributable to an amount deferred that
sion date in accordance with this para- (3) Early retirement subsidiesAn is not reasonably ascertainable at the time
graph (e)(4)(ii) and the benefit paymentgarly retirement subsidy that the emef payment (or is paid before the date se-
attributable to the amount deferred excegaloyee ultimately receives may be taketected under paragraph (e)(5) of this sec-
the benefit payments that are actuariallinto account at an early inclusion date ifion), and the employer has previously
equivalent to the amount taken into acthe employee would have a legally bindtaken an amount into account with respect
count at the early inclusion date (payablang right to the subsidy at the early incluto the amount deferred under the early in-
in the same form and using the same corsion date but for any condition that theclusion rule of this paragraph (e)(4), then,
mencement date as the benefit paymentsnployee continue to render servicesn lieu of the pro rata rule provided in
attributable to the amount deferred), theAccordingly, an employer may take intoparagraph (d)(1)(ii)(B) of this section, a
the present value of the difference in thaccount at an early inclusion date anfirst-in-first-out rule applies in determin-
benefits, determined in accordance witkearly retirement subsidy that the eming the portion of the benefit payment at-
paragraph (c)(2) of this section, must bployee ultimately receives to the extentributable to the amount taken into ac-
taken into account as of the resolutiomthat elimination or reduction of that sub-count. Under this first-in-first-out rule,
date. sidy would violate section 411(d)(6)(B)(i)the benefit payment is compared to the
(C) Actuarial assumptions.For pur- if that section applied to the plan. sum of the amount taken into account at
poses of determining the benefits that are (4) Allocation with respect to offsets.the early inclusion date and the income at-
actuarially equivalent to the amount takein any case in which a series of amountsibutable to that amount. If the benefit
into account as of an early inclusion dategre deferred over more than one perioghayment equals or exceeds the amount
the amount taken into account is conthe amounts deferred are not reasonabigken into account at the early inclusion
verted to an actuarially equivalent benefiascertainable until a single resolution datdate and the income attributable to that
payable in the same form and commen@nd the benefit payments attributable tamount as of the date of the benefit pay-
ing on the same date as the actual beneffite entire series are determined underment, the benefit payment is included as
payments attributable to the amount ddormula that provides a gross benefit thavages under the general timing rule of
ferred using an interest rate, and, if apin the aggregate is subject to an objectivearagraph (a)(1) of this section to the ex-
plicable, mortality and cost-of-living as-reduction for future events under thdent of any excess, and the amount taken
sumptions, that were reasonable as of therms of the plan, such as an offset for th@to account at the early inclusion date
early inclusion date. Thus, with respect taggregate benefits payable under a plgand income attributable to that amount)
an amount deferred for a period, theualified under section 401(a), the attrits disregarded thereafter with respect to
amount required to be taken into accouriution of benefit payments to the amounthe amount deferred. If the amount taken
as of the resolution date is the presemteferred in each period is determineihto account at the early inclusion date
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and the income attributable to that amourdn account of a graded vesting schedulgjiputable interest) becomes nonforfeitable accord-
as of the date of the benefit payment exhen each such portion is considered a9 t© @ graded vesting schedule under which 20 per-

. . nt is vested as of December 31, 2007; 40 percent
ceeds the benefit payment, the benefsieparate amount deferred for purposes rijested as of December 31, 2008; 60 percent is

payment is not included as wages undéhis section. vested as of December 31, 2009; 80 percent is
the general timing rule of paragraph (a)(1) (7) Examples.This paragraph (e) is il- vested as of December 31, 2010; and 100 percent is
of this section and, in determining thdustrated by the following examples: vested as of December 31, 2011. Because these
amount that must be taken into account dates are later than the date on which the services

. Example 1. (i) Employer M establishes a non- creating the right to the amount deferred are consid-
thereafter with respect to t.he amount deﬁualified deferred compensation plan for Employegred performed (December 31, 2006), the amount
ferred, the amount taken into account & on November 1, 2005. Under the plan, which igjeferred is required to be taken into account as of
the early inclusion date, plus attributabl@n account balance plan, Employee A obtains fhese dates that fall in five different years.

income as of the date of the benefit payegally binding right on the last day of each calendar (jiy paragraph (e)(6) of this section provides that,
ment, is reduced by the amount of th&®" (if Employee Ais employed on that date) to bé gifferent portions of an amount deferred are re-

. credited with a principal amount equal to 5 perceny,i i
benefit payment, and only the excess p| p p q p rtﬁwred to be taken into account under paragraph

. . i compensation for the year. In addition, & reasong)(1) of this section on more than one date, then
future income attributable to the excesgble rate of interest is credited quarterly. Employegach such portion is considered a separate amount

(credited using assumptions that were re&s account balance is nonforfeitable and is payablgeferred for purposes of this section. Thus, $5,000 of

sonable on the early inclusion date) igpPon Employee As termination of employment. FORpe principal amount, plus interest credited through
taken into consideration. If amounts hayg°0%: the principal amount credited to Employee Ayecember 31, 2007, is taken into account as an

; tinder the plan (which, in this case, is also thgn,nt deferred on December 31, 2007: $5,000 of
been taken into account at more than O%fount deferred within the meaning of paragraplihe principal amount, plus interest’creditéd tﬁrough

early .I.nCIUSIon. date, th,ls par.agraphc) of this section) is $25,000. _ , December 31, 2008, is taken into account as a sepa-
(e)(4)(”)(E) ap_phes ona first-in-first-out  (if) Under paragraph (e)(2) of this section, the .o amount deferred on December 31, 2008; etc.
basis, beginning with the amount takefervices creating the right to the $25,000 amount de- Example 4. (i) On November 21, 2001, Em-

into account at the earliest early inclusioffys o' g;’{‘:‘(f:rviﬁigﬁg‘:;';ijef :LES;iﬁ;gfr;(f&byer N establishes a nonqualified deferred com-
date (including income attributableg of the services necessary to obtain a legally bimf_ensanon plan under which all benefits are 100 per-
. . ’ ent vested. The plan provides for Employee B

thereto). ing right to the amount deferred. Thus, in accor; . . )
who is age 45) to receive a lump sum benefit of

(5) Rule of administrative conve-dance with paragraph (e)(1) of this section 500 00 at age 65. This benefit will be forfeited i
nience. For purposes of this section, arp2>000 amount deferred must be taken into accoupt, o b e pefore age 65.

employer may treat an amount deferred 23 of December 31, 2006, which is the later of the (i) Because the amount, form, and commence-
%%te on which services creating the right to the ' '

required to be taken into account undemount deferred are performed or the date on whidhent date of the benefit are known, and the only as-

this paragraph (e) on any date that is latefe right to the amount deferred is no longer subjedt™PUONS needed to determine the amount deferred

T o . are interest and mortality, the amount deferred is
bstantial risk of forfeiture. . R :
than, but within the same calendar yedp a substantial risk offorfeiture reasonably ascertainable within the meaning of

as, the actual date on which the amount Example 2.(i) The facts are the same astir- paragraph (e)(4)(i) of this section on November 21,

. . . ample 1,except that the principal amount credite
deferred is otherwise required to be takel} io; e plan on the last day of each year (and

into account under this paragraph (€). F@ifiputable interest) is forfeited if the employee termi- EX@mple i) The facts are the same asxam-
example, if services creating the right toates employment within five years of that date.  PI€ % €xcept that plan provides that the lump sum
an amount deferred are considered per- (i) Under paragraph (e)(3) of this section, the'"! ?e pa'dtat tge 'a“?; of ;‘lgftfls grsé%"&')%at'on ‘;fl
formed under paragraph (€)(2) of this Se(?_etermination of whether the right to an amount de€MP'oyment and provides that the ,000 payable
erred is subject to a substantial risk of forfeiture 40 EmPloyee B is increased by 5 percent per year for

tion periodically throughout a year, th€ e in accordance with the principles of sectiofaCh year that payment is deferred beyond age 65.

employer may nevertheless treat the seg3. under §1.83-3(c) of this chapter, a substantial (i) Because the commencement date of the ben-
vices creating the right to that amount devisk of forfeiture generally exists where rights in€fit Payment is contingent on when Employee B ter-
ferred as performed on December 31 gfoperty that are transferred are conditioned, dfnates employment, the commencement date of the

that year. If an employer uses the rule ¢fCt o indirectly, upon the future performance o enefit Payment is not known. Thus, ihe amount de-

7 . 4 . _substantial services. Because Employee As right {§'Ted is not reasonably ascertainable within the
administrative convenience described if,cqi e the $25,000 principal amount (and attributieaning of paragraph (e)(4)(i) of this section, unless

this paragraph (e)(5), any determinatioBple interest) is conditioned on the performance dhe plan satisfies the requirements of paragraph
of whether the income attributable to amervices for five years, a substantial risk of forfeiturdC)(2)(ii))(B) of this section. Because the fixed 5
amount deferred under an account bafxists with respect to that amount deferred until De?ercent factor may not be reasonable at the time

. cember 31, 2011. benefit payments commence (i.e., 5 percent might
fance plan is based on a reaso_nable rate 8(iii) Dec’ember 31, 2011, is the later of the datde higher or lower than a reasonable interest rate
interest or whether the actuarial asSUMRy, \which services creating the right to the amouriWhen payments commence), the plan fails to satisfy
tions used to determine the present valuRferred are performed or the date on which thearagraph (c)(2)(iii)(B) of this section and accord-
of an amount deferred in a nonaccourtght to the amount deferred is no longer subject toi#gly the amount deferred is not reasonably ascer-
balance plan are reasonable will be mad#bstantial risk of forfeiture. Thus, in accordancé&lif;zable Urtigi{’)mi_lf_fﬁ(;n (t)f empltﬁyment, -

with paragraph (e)(1) of this section, the amount de- EXample 6. (i € Tacts are the same asdk-
as of the da_te the employer selects to talfeé’red (which, pursuant to paragraph (c)(1) of thi@mple 4except that the $500,000 is payable to Em-
the amount into account. section, is equal to the $25,000 principal amourloyee B at the later of age 55 or termination of em-
(6) Portions of an amount deferred re-credited to Employee A's account on December 3Rloyment.

quired to be taken into account on mor@006, plus the interest credited with respect to that (i) Because the commencement date of the ben-
than one date.If different portions of an principal amount through December 31, 2011) mustfﬁt payment |is contingﬁnt on when Emplo;;ee B ;err;
. taken into account as of December 31, 2011. minates employment, the commencement date of the
,amount deferred are requwed to be take Example 3.(i) The facts are the same asHr-  benefit payment is not known. Thus, the amount de-
into account under paragraph (e)(1) Ozimple 2,except that the principal amount creditedferred is not reasonably ascertainable until termina-
this section on more than one date (e.Qinder the plan on the last day of each year (and aten of employment.
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Example 7.(i) The facts are the same asBr- (ii) As of the date Employee C terminates emally equivalent to a $2,935 annuity commencing at
ample 4,except that Employee B may elect to takgployment, the amount of the benefit is known anége 62 using a 6 percent interest rate and the UP-84
the benefit in the form of a life annuity of $50,000the only actuarial or other assumptions needed to desortality table (which, solely for purposes of this
per year (commencing at age 65). termine the amount deferred are an interest rate aasxample, are assumed to be reasonable actuarial as-

(i) Because the plan permits employees to elestumption and a mortality assumption. At that timesumptions for December 31, 2001). Accordingly, an
to receive benefits in more than one form and the ahe amount deferred in each past year becomes realditional amount needs to be taken into account in
ternative forms may not have the same value whesonably ascertainable, and Employer O is able to d2018 equal to the present value of the excess of the
Employee B makes his election, the plan fails to satermine that during 2001 Employee C earned 4,000 annual stream of benefit payments to which
isfy the requirements of paragraph (c)(2)(iii)(B) oflegally binding right to a life annuity of $4,000 perEmployee C obtained a legally binding right during
this section until a form of benefit is selected. Thusyear beginning on December 31, 2018 when En2001 over the $2,935 annual stream of benefit pay-
the amount deferred is not reasonably ascertainaljoyee C is age 62. Employer O determines the preaents which is actuarially equivalent to the amount
until then. sent value of Employee C's future benefit paymentpreviously taken into account. This present value

Example 8. (i) Employer O establishes a non-under the SERP as of this resolution date (Decembére., the present value of a life annuity equal to
qualified deferred compensation plan. The plan is 31, 2018), using a 7 percent interest rate and the U$4,000 minus $2,935, or $1,065 annually) is deter-
supplemental executive retirement plan (SERP) th&4 mortality table, which, solely for purposes of thismined by Employer O to be $10,005 as of the reso-
provides Employee C with a fully vested right to reexample, are assumed to be reasonable actuarial kgion date using a 7 percent interest rate and the
ceive a pension, in the form of a life annuity payablsumptions for December 31, 2018. The special timJP-84 mortality table (which, solely for purposes of
monthly, beginning at age 65, equal to the excess ofg rule will be satisfied if the resulting presentthis example, are assumed to be reasonable actuarial
3 percent of Employee C's final 3-year average pavalue, $37,576, is taken into account on that date mssumptions for December 31, 2018).
for each year of participation up to 15 years, over thaccordance with paragraph (d)(1) of this section. Example 12.(i) The facts are the same afEr-
amount payable to Employee C from Employer O’'s Example 10.(i) The facts are the same asie  ample 9,except that the amount that Employer O
qualified pension plan. The amount payable undemple 9,except that, as permitted under paragraptekes into account on December 31, 2001, is
the qualified pension plan is a life annuity payablée)(4)(ii) of this section, Employer O chooses to tak&15,834 (the present value of $4,000, payable at age
monthly, beginning at age 65, equal to 1.5 percent @ amount into account before the amount deferregD, using a 6 percent interest rate and the UP-84
final 3-year average pay for each year of employfor 2001 is reasonably ascertainable. The amountortality table). Employer O does not take any
ment, excluding pay in excess of the sectiomhat Employer O takes into account on Decembasther amount into account before the resolution date.
401(a)(17) compensation limit. No benefits are81, 2001, is $13,043 (the present value of a life an- (ii) In accordance with paragraph (e)(4)(ii)(B) of
payable under the SERP if Employee C dies befoneuity of $4,000 per year, payable at age 62, using atBis section, Employer O must determine any addi-
age 65. Employee C becomes a participant in thgercent interest rate and the UP-84 mortality table)ional amount required to be taken into account in
SERP on January 1, 2001, at age 44. The amougBiployer O does not take any other amount into a@018. If the $4,000 payable in the form of a life an-
deferred under the SERP for any year is not reasoneunt before the resolution date. nuity beginning at age 62 exceeds the life annuity
ably ascertainable prior to termination of employ- (ii) In accordance with paragraph (e)(4)(ii)(B) ofwhich is actuarially equivalent to the $15,834 previ-
ment because the amount of the benefit is not knovthis section, Employer O must determine any addbusly taken into account, the present value of the ex-
and the determination of the amount deferred reional amount required to be taken into account icess must be taken into account. In this case, the
quires assumptions other than interest and mortali3018. If the $4,000 payable in the form of a life an$15,834 previously taken into account is actuarially
(e.g., an assumption as to Employee C’s average payity beginning at age 62 exceeds the life annuitgquivalent to a $4,856 annuity commencing at age
for the final three years of employment). As permitwhich is actuarially equivalent to the $13,043 previ62 using a 6 percent interest rate and the UP-84 mor-
ted by paragraph (e)(4)(i) of this section, Employeously taken into account, the present value of the esality table (which, solely for purposes of this exam-
O chooses not to take any amount into account faess must be taken into account. In this Example 1ple, are assumed to be reasonable actuarial assump-
any year before the resolution date. Employee C tethe $13,043 previously taken into account is actuartions for December 31, 2001). Because the life
minates employment on December 31, 2018 wheally equivalent to a $4,000 annuity commencing aannuity of $4,856 per year (which is equivalent to
he is age 62. age 62 using a 6 percent interest rate and the UP-8% amount taken into account at the early inclusion

(ii) As of the date Employee C terminates emmortality table ( which, solely for purposes of thisdate) exceeds the $4,000 annuity attributable to the
ployment, the amount of the benefit is known an@&xample, are assumed to be reasonable actuarial asrount deferred in 2001, no additional amount is re-
the only actuarial or other assumptions needed to desmptions for December 31, 2001). Accordingly, n@uired to be taken into account for that amount de-
termine the amount deferred are an interest rate amdditional amount need be taken into account iferred as of the resolution date. Employer O may
sumption and a mortality assumption. At that time2018, regardless of any changes in market rates ofaim a refund or credit for the overpayment of
the amount deferred in each past year becomes réaterest between 2001 and 2018. FICA tax with respect to amounts taken into account
sonably ascertainable, and Employer O is able to de- Example 11.(i)) The facts are the same asEir-  prior to the resolution date to the extent permitted by
termine that during 2001 Employee C earned ample 9,except that, as permitted under paragrapbections 6402, 6413, and 6511.
legally binding right to a life annuity of $4,000 per(e)(4)(ii) of this section, Employer O chooses to take Example 13.(i) The facts are the same a$Eix-
year beginning in 2021 when Employee C is age 6%n amount into account before the amount deferreample 12gexcept that Employee C became a partici-
Employer O determines the present value of Enfor 2001 is reasonably ascertainable. The amoup@nt in the SERP on January 1, 2000. In addition,
ployee C's future benefit payments under the SERfat Employer O takes into account on DecembeEmployer O determines in 2018 that during 2000
as of this resolution date (December 31, 201881, 2001, is $9,569 (the present value of a life anniEmployee C earned a legally binding right to a life
using a 7 percent interest rate and the UP-84 mortaly of $4,000 per year, payable at age 65, using adhnuity of $1,500 per year beginning on December
ity table, which, solely for purposes of this examplepercent interest rate and the UP-84 mortality tableB1, 2018.
are assumed to be reasonable actuarial assumptidémaployer O does not take any other amount into ac- (ii) Employer O may allocate the $15,834 previ-
for December 31, 2018. The special timing rule wilcount before the resolution date. ously taken into account among any amounts de-
be satisfied if the resulting present value, $26,950, is (ii) In accordance with paragraph (e)(4)(ii)(B) offerred on or before the early inclusion date. At the
taken into account on that date in accordance witlis section, Employer O must determine any addresolution date, Employer O will have to take into
paragraph (d)(1) of this section. tional amount required to be taken into account imccount the present value of an annuity equal to the

Example 9.(i) The facts are the same asEr-  2018. If the $4,000 payable in the form of a life anexcess of the life annuity attributable to the amounts
ample 8,except that the plan provides that Em-uity beginning in 2018 at age 62 exceeds the lifdeferred for 2000 and 2001 over a life annuity of
ployee C may choose to receive early retiremergnnuity which is actuarially equivalent to the $9,56%4,856 per year.
benefits on an unreduced basis at any time after agesviously taken into account, the present value of Example 14.(i) In 2003, Employer P establishes
60 if Employee C has completed 15 years of servidhe excess must be taken into account. In this casenonqualified deferred compensation plan for Em-
by that date. the $9,569 previously taken into account is actuarployee D. The plan provides that, in consideration
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of Employee D’s services to be performed on Pro- (ii) Pursuant to paragraph (e)(4)(ii)(E) of this Example 17.()) In 2010, Employee F performs
ject X in 2004, Employee D will have a nonfor-section, in applying the nonduplication rule of paraservices for which she earns a right to 10 percent of
feitable right to receive 1 percent per year of Emgraph (a)(2)(iii) of this section, a first-in-first-out the proceeds from the sale of a motion picture. In
ployer P’s net profits associated with Project X forule applies in determining the benefit payments th&2011, Employee F performs services for which she
each of the immediately succeeding three years. Nge attributable to amounts previously taken into aearns a right to 10 percent of the proceeds from the
services beyond 2004 are required. The 1 percent@unt. Using the 10 percent interest rate, Employeale of another motion picture. These proceeds are
net profits payable each year will be paid on Marclp determines that the $750,000 benefit payment aralculated by subtracting the total advertising ex-
31 of the immediately succeeding year. One perceMarch 31, 2006, and the March 31, 2007, benefftenses for both movies. Payment is to be made in
of net profits associated with Project X is $750,00@ayment of $400,000 are less than the $1,000,000e year following the date on which both pictures
in 2005, $400,000 in 2006, and $90,000 in 200%aken into account at the early inclusion date, plugave been sold, but not later than 2018. At the end
Employee D receives $750,000 on March 31, 2006¢tributable income, and, therefore, are not includeef 2010, the advertising expenses for both pictures
$400,000 on March 31, 2007, and $90,000 on Margh wages when paid. totaled $300,000. The first motion picture is sold
31, 2008. (iii) Under paragraph (e)(4)(ii)(E) of this section, for $10,000,000 in 2014. The second motion picture

(if) Because the services creating the right to alt an employer chooses to take an amount into aés sold for $17,000,000 in 2017. At the end of 2017,
of the amount deferred are performed in 2004, theount before the resolution date, the amount takdhe advertising expenses totaled $1,700,000. In
benefit payments based on the 2005, 2006, and 20Q%0 account (plus income attributable to tha®018, Employee F is paid $2,530,000 (10 percent of
net profits are all attributable to the amount deferredmount) is disregarded to the extent the amount #§e sum of $10,000,000 and $17,000,000 minus
in 2004. However, because the present value of Egtriputed to benefit payments made before the res$,700,000).
ployee D's future benefit is contingent on futureytion date. Thus, Employer P must reduce the (ii) Pursuant to paragraph (e)(4)(ii)(D)(4) of this
profits, the determination of the amount deferred reg; 000,000 taken into account in 2004 (plus incomgection, $970,000 (10 percent of the excess of the
quires the use of assumptions other than interegfyihytaple to that amount) based upon the two be@ross proceeds from the sale of the first motion pic-
mortality, and cost of living. Thus, all of the amountefis hayments ($750,000 and $400,000) that wer&ire at the resolution date in 2017 over the advertis-
deferred in 2004 will not be reasonably ascertairgyq|ded from wages. Using an interest rate of 1% expenses incurred at the end of 2010) of the pay-
able within the meaning of paragraph (€)(4)(i) 0hercent, Employer P determines that the amour@ent made in 2018 can be attributed to the amount
this section until December 31, 2007 (which is the,en jnto account in 2004 plus interest to the reséleferred in 2010 (and with the remaining payment
resolution date). Employer P does not choose {0, gate and reduced based upon the two benefif $1,560,000 to be attributed to the amount de-
take any amount into account prior to the amourf,y ents is $15,228 and the additional amount thi@rred in 2011).
defe_)_r_red becoming reasonably ascert.'flmable. _is required to be taken into account as of December .

(iii) However, paragraph (d)(1)(ii)(A) of this 57 5557 s 472 653 ($87,881 — $15,228). (f) Withholding—(1) In general. Un-

section provides that a benefit payment attributable ‘g, o 10 16 (i) Employee E obtains a fully less an employer applies an alternative
to an amou_nt deferred under_a nonqualified deferre\;iested legally binding right during 2002, 2003, ananethod described in paragraph (f)(Z) or
compensation plan must be included as wages wh ' ' '

actually or constructively paid if the amount de- 04 to payments from a nonqualified deferreqg) of this section, an amount deferred

ferred has not been taken into account as wagge  Fe oauon plan of Employer Q under which the) e o nonqualified deferred compensa-
enefits are based on a formula that includes an ac-

“’?der th_e special timing rule_ of paragraph @) %yarial offset by the account balance under a qual‘lon plan for any employee is treated, for
this section. Thus, the benefit payments in 2006 anl | yefined contribution plan of Employer Q as ofoUrPOSES of withholding and depositing

2007 must be included as wages when paid. .
(iv) As of December 31 2807 all of':t)he amounPecember 31, 2004. The payments from the nof-ICA tax, as wages pald by the employer

deferred under the plan becomes reasonably ascdpalified deferred compensation plan are to comand received by the employee at the time

tainable because the amount of the benefit payabclrggiir?EeD;ningnegreisr;eiogjr.ingAtzgz)z rg(s)ggjt';ﬁdis taken into account in accordance with
attributable to the amount deferred is treated a ' ' i i
2004, which is December 31, 2004, Employee E halgaragraph (e) of this section. However,

known under paragraph (e)(4)(i)(B) of this section; o2 ) - raaraphs (H(2) an f thi ion
and the only assumption needed to determine tie'€9ally binding right to a net annual benefit offa a% ap |tS ()(t) and (t?]) 3 t r? SheCt Y
present value of the future benefits is interest. How$100,000 payable for life to commence on Decenprovide alternative metnhods which may

ever, since Employer P was required to treat the pa§©" 31 2005. On the resolution date, Employer @e used with respect to an amount de-
ments in 2006 and 2007 as wages when paid unddftermines that on December 31, 2002, Employeefarad for an employee. An employer is

the general timing rule of paragraph (a)(1) of thidad a legally binding right to receive $100,000 a”gmot required to be consistent in applying

; lly for life beginning on December 31, 2005 (as
section, only the present value of the payment to J&/@!ly ginning : . . ) .
made in 2008 is required to be taken into account &§Sult Of the gross benefit under the nonqualified® altérnatives described in this para-

of the resolution date (December 31, 2007) unddian being $120,000 annually for life, and the offsegraph (f) with respect to different employ-
the special timing rule of paragraph (a)(2) of thi®€ing $20,000 annually for life, as of December 3lges or amounts deferred.
section. Using an interest rate of 10 percent per yedP02). On December 31, 2003, Employee E had a (2) Estimated methed (i) In general.
(which, solely for purposes of this Example 14, idegally binding right to receive $95,000 annually for, nder the alternative method provided in
assumed to be reasonable), Employer P determinf§ beginning on December 31, 2005 (as a result Cﬁr- h (H(2). th |
that on December 31, 2007, the present value of tiige gross benefit under the nonqualified plan bein is paragraph (1)(2), he employer may
future benefits is $87,881, and Employer P include$135,000 annually for life, and the offset beingnake a reasonable estimate of the amount
that additional amount in wages for 2007. (Note tha#40,000 annually for life, as of December 31, 2003)leferred on the date on which the amount
Employer P can choose to use the lag method &N December 31, 2004, Employee E had a legallg taken into account in accordance with
withholding described in paragraph (f)(3) of thisbinding right to receive $100,000 annually for life aragraph (e) of this section and take that
section, which allows the resolution date amount tBeginning on December 31, 2005 (as a result of the__. .
be taken into account no later than March 31, 2008y0ss benefit under the nonqualified plan bemgspmated amount into accoun.t as wages
provided that the amount deferred is increased by 145,000 annually for life, and the offset being®@id by the employer and received by the
terest using the AFR for January of 2008.) $45,000 annually for life, as of December 31, 2004employee on that date (the estimate date),
Example 15 (i) The facts are the same asEi (i) In this case, pursuant to paragraphfor purposes of withholding and deposit-
ample 14except that Employer P chooses the earlye)(4)(ii)(D)(4) of this section, Employer Q can at-ing FICA tax.
inclusion option permitted by paragraph (e)(4)(ii) oftribute the entire $100,000 life annuity to the amount ~.. .
this section to take $1,000,000 into account on Dedeferred for 2002, even though Employee E'’s bene- (“) Underestimate of the amount de-
cember 31, 2004, before the amount deferred fdit under the nonqualified deferred compensatiof€fed—(A) General rule. If the em-
2004 is reasonably ascertainable. plan is reduced to $95,000 in 2003. ployer underestimates the amount de-
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ferred (as determined after calculating theeasonable as of that date) and depositglude the $2,000 shortfall in FICA wages. Em-
actual amount deferred that should haveore than the amount required, the enfloyer M must aiso correct the information on Form
been taken into account as of the date guioyer may claim a refund or credit in ac>4% for the 1ast quarter of 2003, reporting the adjust-
. . ) . ent on Form 941 for the first quarter of 2004, ac-
which the amount was taken into accourdordance with sections 6402, 6413, an, mpanied by Form 941c for the last quarter of 2003,
in accordance with paragraph (e) of thi§511. A Form 941c, or an equivalent (yv) Instead, Employer M may treat the $2,000
section, using an interest rate and othatatement, must accompany each claighortfall as wages paid on March 31, 2004, and with-
actuarial assumptions that are reasonabfier refund. In addition, Form W-2 or, if hold and deposit FICA tax on that amount as if it
as of that date), the employer may treatpplicable, Form W-2¢ must also reflec%ere wages paid by Employer M and received by
. . mployee A on that date. Form W-2 for Employee A
the shortfall as wages paid as of_ the estihe actual amount deferred that shoul r 2004 and Form 941 for the first quarter of 2004
mate date or as of any date that is no lateave been taken into account. must include the $2,000 shortfall in FICA wages.
than three months after the estimate date.(3) Lag method.Under the alternative  Example 2.() The facts are the same asBr-
In either case, the shortfall does not inmethod provided in this paragraph (f)(3)ample Lexcept that on March 3, 2004, Employer M
clude the income credited to the amourdn amount deferred, p|US interest, may tﬂgﬁermmes that the actual amount deferred that
e

. . . should have been taken into account on December
deferred after the amount is taken into agreated as wages paid by the employer a 2003, was $19,000.

count in accordance with paragraph (€) akceived by the employee, for purposes of (iy uUnder paragraph (f(2)iii) of this section,
this section. withholding and depositing FICA tax, onEmployer M may, in accordance with sections 6402,
(B) Shortfall is treated as wages paidany date that is no later than three montt§¢13, and 6511, claim a refund or credit for the

on a date after the estimate dat#f.the after the date the amount is required to verpayment of tax resulting from the overestimate.

employer chooses to treat the shortfall agken into account in accordance witrf addition, Employer M must file and furnish a
orm W-2c for Employee A and must correct the in-

wages paid on a date that _iS no later thasaragraph (e) of this section. For PUrformation on Form 941 for the last quarter of 2003.
three months after the estimate date, thgses of this paragraph (f)(3), the amount Example 3.(i) The facts are the same asEix-
employer must take that shortfall into acdeferred must be increased by interestnple 1.except that Employer M does not make a
count as wages paid by the employer anfirough the date on which the wages af&asonable estimate of the amount deferred that
received by the employee on that date, fareated as paid, at a rate that is not Ieé}‘;ossf blisttaezzn éﬁglgfgf&”\;ﬁhgr d?;g”;gi;jtls'
PUrposes of WltthIdmg and depOSItlnghan AFR. If the employer withholds an ICA tax on the amount deferred plus interest on
FICAtax. deposits FICA tax in accordance with thishat amount using AFR (for January 2004) as if it

(C) Shortfall is treated as wages paidparagraph (f)(3), the employer will bewere wages paid by Employer M and received by
on the estimate datelf the employer treated as having taken into account themployee Aon March 15, 2004.

aid as of the estimate date, the shortf . ., paragraph (f)(3) of this section, the amount taken
P &ﬂn which the wages are treated as pald. into account on March 15, 2004 (including the inter-

IS trgated as an error for purposes of with- (4) Examples.This paragraph (f) is il- est), will be treated as FICA wages paid to and re-
holding and depositing FICA tax. Appro-|ystrated by the following examples: ceived by Employee A on March 15, 2004.

priate adjustments may be made in accor- _ o Example 4.(i) The facts are the same asfR-
dance with section 6205(a) and the Example 1.(i) Employer M maintains a non- ample 1,except that an amount is also deferred for
qualified deferred compensation plan that is an aEmployee B which is required to be taken into ac-

regulations thereunder; however, for pur; ="~ plan.  The plan provides for annualount on October 15. 2003, and Employer M

poses of §31.6205-1(b), .the error neeghnuses based on current year profits to be deferréfogses to use the lag method in paragraph (f)(3) of
not be treated as ascertained before theti termination of employment. Employer M's s section in order to provide time to calculate the
date that is three months after the estimaieofits for 2003, and thus the amount deferred, igmount deferred.

date. reasonably ascertainable, but Employer M calculates (i) Employer M may use any date not later than
(D) Reporting. The employer must re- the amount deferred on March 3, 2004, when the relanyary 15, 2004, to take the amount deferred into
evant data is available. account (provided that the amount deferred includes

ort the shortfall as wages on Form 941, . i ;
p ; g (||). In apcordance with the alternatlve.methoqmerest' at AFR for January 1, 2003, through De-
Empl(?yers -Quarterly Federal Tax RetL_ll'mescrlbed in paragraph (f)(2) of thIS. section, Eméember 31, 2003, and at AFR for January 1, 2004,
(and, if appllcable, Form 941c, Supportingloyer M makes a reasonable estimate that tr\ﬁrough January 15, 2004).
Statement to Correct Information) ancgmount deferred that must be taken into account as
Form W-2, Wage and Tax Statement (or, ﬁ’f December 31, 2003, for Employee A is $20,000, (g) Effective date and transition

. and withholds and deposits FICA tax on that amou : _
applicable, Form W-2c, Corrected Wag%s if it were wages paid by Employer M and rer}hles_(l) General effective dateEx

and Tax Statement) in accordance with itgived by Employee A on that date. In January df€P! for _paragr_aphs (g)(Z) through (4) of
treatment of the shortfall under paragrapoo4, Employer M files and furnishes Form W-2 forthis section, this section is applicable on
(H(2)(ii)(B) or (C) of this section. Employee A including the $20,000 in F!CA wagesand after January 1, 2000. Thus, para-
(i) Overestimate of the amount defcrlu'\gfgcr:o%nzt%(:;érErg‘dp't‘r)]);‘t?rs'r‘]"oﬂgeggl'ze;e:‘:tt:;@raphs (a) through (f) of this section apply
ferred. If the employer overgstlmates thqnto account on December 31, 2003, was 51522,000.?8 am_ounts deferred on or after January 1,
amount deferred (as determined after cal- iy in accordance with the alternative method2000; t0 amounts deferred before January
culating the actual amount deferred thatescribed in paragraph (f)(2)(ii) of this section, Em-1, 2000, which cease to be subject to a
should have been taken into account as ppyer M may treat the additional $2,000 as wagesubstantial risk of forfeiture on or after
the date on which the amount was takegfi“dzgoognt‘:]éeggi‘r’;’:tebgai“pE%%TOCE?”MDriZi”t‘:fJanuary 1, 2000, or for which a resolution
into account in accprdange Wlth' Parag . ¢ 000 shortfall as an error ascertained on Malr?ilate occurs on or after January 1, ?000;
graph (e) of this section, using an interest 2004, and withhold and deposit FICA tax on thafNd t0 benefits actually or constructively

rate and actuarial assumptions that aegnount. Form W-2c for Employee A for 2003 mustpaid on or after January 1, 2000.
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(2) Reasonable, good faith interpreta-sidered to be in accordance with a reasoextent permitted by sections 6402, 6413,
tion for amounts deferred and benefitable, good faith interpretation of sectiorand 6511.
paid before January 1, 2086(i) In gen- 3121(v)(2) if the employer treats that (ii) Consistency requiredIn the case
eral. For periods before January 1, 200@mount as taken into account as wages fof a plan that is not a nonqualified de-
(including amounts deferred before Janu-ICA tax purposes prior to the adoptiorferred compensation plan (within the
ary 1, 2000, and any benefits actually oof the plan providing for the deferredmeaning of paragraph (b)(1) of this sec-
constructively paid before January lcompensation (or, if later, the adoption ofion), if any payment was actually or con-
2000, that are attributable to those¢he plan amendment providing the destructively paid to an employee under the
amounts deferred), an employer may relferred compensation). For exampleplan in a pre-effective-date open period
on a reasonable, good faith interpretatioawards, bonuses, raises, incentive pagnd that payment was not included in
of section 3121(v)(2), taking into accountments, and other similar amounts grantelfllCA wages by reason of the employer’s
pre-existing guidance. An employer willunder a plan as compensation for past s@reatment of the plan as a nonqualified de-
be deemed to have determined FICA taxices may not be taken into account undderred compensation plan, then the em-
liability and satisfied FICA withholding section 3121(v)(2) prior to the establishployer may claim a refund or credit for
requirements in accordance with a reasoment (or, if applicable, the adoption) ofFICA tax paid on amounts treated as
able, good faith interpretation of sectiorthe plan. amounts deferred under the plan (in ac-
3121(v)(2) if the employer has complied (iii) Certain changes in position for cordance with the employer’s treatment
with paragraphs (a) through (f) of thisstock options, stock appreciation rightspf the plan as a nonqualified deferred
section. For purposes of paragraphand other stock value rights not reasoneompensation plan) for that employee for
(9)(2) through (4) of this section, and subable, good faith interpretationln the case pre-effective-date open periods only to
ject to paragraphs (g)(2)(ii) and (iii) ofof a stock option, stock appreciation rightthe extent that the FICA tax paid on all
this section, whether an employer that has other stock value right (as defined iramounts treated as amounts deferred for
not complied with paragraphs (a) througiparagraph (b)(4)(ii) of this section) that ishe employee in all pre-effective-date
(f) of this section has determined FICAexercised before January 1, 2000, an empen periods under the plan exceeds the
tax liability and satisfied FICA withhold- ployer that treats the exercise as not suBACA tax that would have been due on the
ing requirements in accordance with gect to FICA tax as a result of the nondubenefits actually or constructively paid to
reasonable, good faith interpretation oplication rule of section 3121(v)(2)(B) isthe employee in those periods under the
section 3121(v)(2) will be determinednot acting in accordance with a reasorplan if those benefits were included in
based on the relevant facts and circunable, good faith interpretation of sectiorFICA wages when paid. If any benefit
stances, including consistency of treat3121(v)(2) if the employer has not treategpayments attributable to amounts deferred
ment by the employer and the extent tthat grant and all earlier grants as subjeefter December 31, 1993, were actually or
which the employer has resolved uncleap section 3121(v)(2) by reporting the curconstructively paid to an employee under
issues in its favor. rent value of such options and rights aa nonqualified deferred compensation

(i) Plan must be established orFICA wages on Form 941 filed for theplan (within the meaning of paragraph
adopted. If an amount is deferred under aguarter during which each grant was madg)(1) of this section) in a pre-effective-
plan before January 1, 2000, and benefor, if later, for the quarter during whichdate open period, but these payments
payments attributable to that amount areach grant ceased to be subject to a subere treated as subject to FICA tax be-
actually or constructively paid on or afterstantial risk of forfeiture). cause the employer treated the plan as not
January 1, 2000, then in no event will an (3) Optional adjustments to conformbeing a nonqualified deferred compensa-
employer’s treatment of the amount dewith this section for pre-effective-datetion plan, then the employer may claim a
ferred be considered to be in accordanamen periods(i) General rule.If an em- refund or credit for the FICA tax paid on
with a reasonable, good faith interpretaployer determined FICA tax liability with those benefit payments only to the extent
tion of section 3121(v)(2) if the employerrespect to section 3121(v)(2) in any pethat the FICA tax paid on those benefit
treats that amount as taken into account @ed ending before January 1, 2000, fopayments exceeds the FICA tax that
wages for FICA tax purposes prior to thevhich the applicable period of limitationswould have been due on the amounts de-
establishment of the plan (within thehas not expired on January 1, 2000 (préerred to which those benefit payments
meaning of paragraph (b)(2) of this seceffective-date open periods), in a manneare attributable if those amounts deferred
tion) providing for the deferred compen-that was not in accordance with this sediad been taken into account when they
sation (or, if later, the establishment of théion, the employer may adjust its FICAwould have been required to have been
plan as amended to provide for the dgax determination for that period to contaken into account under this section (if
ferred compensation, as provided in parderm to this section. Thus, if an amounthis section had been in effect then).
graph (b)(2)(ii) of this section). If andeferred was taken into account in a pre- (iii) Reporting. Any employer that ad-
amount is deferred under a plan beforeffective-date open period when it wagusts its FICA tax determination in accor-
January 1, 2000, and benefit payments atot required to be taken into account (e.gdance with paragraphs (g)(3)(i) and (ii) of
tributable to that amount are actually oan amount taken into account before it behis section must make appropriate adjust-
constructively paid before January 1came reasonably ascertainable), the emments on Form 941 and Form 941c for the
2000, then in no event will the employer'ployer may claim a refund or credit foraffected periods, and, in addition, must
treatment of that amount deferred be corany FICA tax paid on that amount to thdile and furnish Form W-2, or, if applica-
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ble, Form W-2c, for any affected em-through (f) of this section had been in efeomes reasonably ascertainable, and no
ployee so that the Social Security Adminfect for that period or took no amount intcadditional FICA tax will be due when the
istration may correctly post the amounaccount. Thus, paragraphs (g)(4)(ii)(Bpenefit payments attributable to the
deferred to the employee’s earningshrough (E) of this section apply both teamount deferred are actually or construc-
record. The adjustments may be made en employer that treated the plan as if tively paid.
accordance with section 6205(a) and theere not a nonqualified deferred compen- (E) Special rule for amounts required
regulations thereunder; however, for pursation plan within the meaning of sectiono be taken into account in 1994 or 1995.
poses of §31.6205-1(b), the error is nd3121(v)(2) (by withholding and payingIn the case of an amount deferred that
required to be treated as ascertained bEICA tax due on benefits actually or conwould have been required to be taken into
fore March 31, 2000. structively paid under the plan during thaficcount in 1994 or 1995 if paragraphs (a)
(4) Application of reasonable, goodperiod, if any) and to an employer thathrough (f) of this section had been in ef-
faith standard—(i) Plans that are not treated the plan as a nonqualified deferrefdct, an employer will be treated as taking
subject to section 3121(v)(2)f a plan is compensation plan within the meaning ofhe amount deferred into account under
not a nonqualified deferred compensatiorection 3121(v)(2). paragraph (d)(1) of this section to the ex-
plan within the meaning of paragraph (B) No additional tax required.Pur- tent the employer takes the amount into
(b)(1) of this section, but, for a periodsuant to paragraph (g)(2) of this sectiomccount by treating it as wages paid by the
ending prior to January 1, 2000, and, pumro additional FICA tax will be due for anyemployer and received by the employee
suant to a reasonable, good faith interprgeriod ending prior to January 1, 2000. as of any date prior to April 1, 2000.
tation of section 3121(v)(2), an amount (C) General timing rule applicableln (i) Plans that are subject to section
under the plan was taken into accourdccordance with paragraph (d)(1)(ii) o3121(v)(2) for which more than the
(within the meaning of paragraph (d)(1xhis section, except as provided in paraamount deferred has been taken into ac-
of this section) as an amount deferredraphs (g)(4)(ii)(D) and (E), the generakount. If a plan is a nonqualified deferred
under a nonqualified deferred compensdiming rule described in paragraph (a)(1ompensation plan (within the meaning of
tion plan, then, pursuant to paragrapbf this section applies to benefits actuallparagraph (b)(1) of this section ) and an
(9)(2) of this section, the following rulesor constructively paid on or after Januargmount was taken into account under the
shall apply— 1, 2000, attributable to an amount depjan for an employee before January 1,
(A) With respect to benefit paymentsferred in a period before January 1, 200@,000, in accordance with a reasonable,
actually or constructively paid before Janto the extent the amount taken into acgood faith interpretation of section
uary 1, 2000, that are attributable t@ountwas less than the amount that woulgh 21 (v)(2), but that amount could not
amounts previously taken into accounhave been required to be taken into a¢rave been taken into account before Janu-
under the plan, no additional FICA taxcount if paragraphs (a) through (f) of thisary 1, 2000, if paragraphs (a) through (f)
will be due; section had been in effect before Januagyf this section had been in effect then, the
(B) On or after January 1, 2000, benet, 2000. following rules apply—
fit payments under the plan must be taken (D) Special rule for amounts deferred (A) The determination of the amount
into account as wages when actually dvefore 1994.The difference between thegeferred for any period beginning on or
constructively paid in accordance withamount that was taken into account in anyfter January 1, 2000, must be made in ac-
paragraph (a)(1) of this section; and period ending prior to January 1, 1994gordance with paragraph (c) of this sec-
(C) To the extent permitted by paraand the amount that would have been rggpn and the time when amounts deferred
graph (g)(3) of this section, the employequired or permitted to be taken into acynpger the plan are required to be taken
may claim a refund or credit for FICA taxcount in that period if paragraphs (a)nto account must be determined in accor-
actually paid on amounts taken into acthrough (f) of this section had been in efyance with paragraph (e) of this section,
count prior to January 1, 2000. fect is treated as if it had been taken intg;ithout regard to any such amount that
(i) Plans that are subject to sectionaccount within the meaning of paragraply s taken into account for any period
3121(v)(2) for which the amount deferredd)(1) of this section. For example, in theynging before January 1, 2000; and
has not been fully taken into account case of an amount deferred before 1994 g) T4 the extent permitted by sections
(A) In general. The rules of paragraphsthat was not reasonably ascertainable (a2 6413, and 6511, the employer may
(9)(4)(ii)(B) through (E) of this section which was not subject to a substantial risK|aim a refund or credit for an overpay-
apply if a plan is a nonqualified deferrecf forfeiture), the employer is treated as ifent of tax caused by the overinclusion
compensation plan (within the meaning oit had anticipated the actual amount, formys wages that occurred before January 1,
paragraph (b)(1) of this section) and, witland commencement date for the benefiiygg.
respect to an amount deferred under tigayments attributable to the amount de- (5) Examples.This paragraph (g) is il-
plan for an employee prior to January Iferred and had taken the amount deferrggq ateq by the following examples:
2000, the employer, in accordance with ato account at an early inclusion date be-
reasonable, good faith interpretation ofore 1994 using a method permitted under Example 1.() In 1996, Employer M establishes
section 3121(v)(2), either took into ac+this section. Thus, with respect to such ghnonqualiied deferred compensation plan that is a
. . nonaccount balance plan for Employee A. All bene-
count an amount that is less than thamount deferred, the employer is not re: . icr the plan are 100 percent vested. In order
amount that would have been required tquired to take any additional amount intQy getermine the amount deferred on behalf of Em-
be taken into account if paragraphs (account when the amount deferred besioyee A under the plan for 1996 and 1997, Em-
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ployer M must make assumptions as to the date @ood faith interpretation of section 3121(v)(2), thafThus, no additional FICA tax will be due on the ben-
which Employee A will retire and the form of bene-the bonus plan is a nonqualified deferred compensefits paid in 1995.
fit Employee A will elect, in addition to interest, tion plan under that section and, therefore, treats the (iv) Because $290 of HI tax was paid on the
mortality, and cost-of-living assumptions. Based ommounts credited from January 1, 1994, through Dexmount deferred in 1994, Employer P is entitled to a
assumptions made with respect to all of these cogember 31, 1999, as amounts deferred and, in accoefund or credit for that amount to the extent permit-
tingencies, Employer M determines that the amourttance with a reasonable, good faith interpretation @éd under sections 6402, 6413, and 6511 — but only
deferred for 1996 is $50,000 and the amount desection 3121(v)(2), takes those amounts deferred the extent that $290 exceeds the FICA tax that
ferred for 1997 is $55,000. In 1996 and 1997, Emnto account as wages for FICA tax purposes as efould have been due on the $50,000 payment in
ployee A’s total wages (without regard to thethose dates. The bonus plan is set forth in writing 00995 if that payment had been subject to FICA tax
amounts deferred) exceed the OASDI wage basdday 1, 1999, and, thus, is treated as established &ben paid (i.e., if paragraphs (a) through (f) of this
Employer M withholds and deposits HI tax on theof January 1, 1994. section had been effective for those years). In 1995,
$50,000 and $55,000 amounts. Employee A does (i) Under paragraph (g)(2)(ii) of this section, if Employee D had other wages of $60,000. Thus,
not retire before January 1, 2000. Employer Man amount is deferred before January 1, 2000, amaly $1,200 (the $61,200 OASDI wage base, less
chooses under paragraph (g)(3) of this section tie attributable benefit is paid on or after January the $60,000 of other wages) of the $50,000 payment
apply this section to 1996 and 1997 before the Jan@000, then in no event will an employer’s treatmentvould have been subject to OASDI; the full $50,000
ary 1, 2000, general effective date. of the amount deferred under a plan be consideredwwuld have been subject to HI. This would have re-
(i) Under this section, the amounts deferred irbe in accordance with a reasonable, good faith intesulted in $148.80 of OASDI tax ($1,20012.4 per-
1996 and 1997 are not reasonably ascertainabpeetation of section 3121(v)(2) if the employer treatgent) and $1,450 of HI tax ($50,0002.9 percent).
(within the meaning of paragraph (e)(4)(i) of thisthe amount deferred as taken into account as wageémployer P is not entitled to a refund or credit under
section) before January 1, 2000. Thus, as long as tfeg FICA tax purposes prior to the establishment ofhe consistency rule of paragraph (g)(3)(ii) because
applicable period of limitations has not expired forthe plan (within the meaning of paragraph (b)(2) othe $290 of HI tax paid in 1994 is less than the total
the periods in 1996 and 1997, Employer M may, tthis section). Because the bonus plan is treated $%,598.80 of FICA tax liability that would have re-
the extent permitted under paragraph (g)(3) of thigstablished on January 1, 1994 (pursuant to the trasulted if this section had applied for 1995.
section, apply for a refund or credit for the HI taxsition rule for unwritten plans in paragraph (v) However, if the benefit payment is instead
paid on the amounts deferred for 1996 and 1997 an(h)(2)(iii) of this section), and because Employer Oactually or constructively paid on or after January 1,
in accordance with paragraph (e)(4) of this sectionn accordance with a reasonable, good faith interpr@000, the benefit payment must be taken into ac-
take into account the amounts deferred when thegtion of section 3121(v)(2), took amounts deferredount as wages when actually or constructively paid
become reasonably ascertainable. into account in 1994 through 1999, the amounts paid accordance with the general timing rule of para-
Example 2. (i) Employer N adopts a plan on to Employee C attributable to those amounts deggraph (a)(1) of this section (and paragraph
January 1, 1994, that covers Employee B, who hdsrred will not be subject to FICA tax when paid.  (g)(4)(i)(B) of this section).
10 years of service as of that date. The plan pro- Example 4.(i) In 1985, Employer P establishes Example 5.(i) In 1985, Employer Q establishes
vides that, in consideration of Employee B’s outa compensation arrangement for Employee D tha compensation arrangement for Employee E that is
standing services over the past 10 years, Employgeovides for a lump sum payment to be made after nonqualified deferred compensation plan within
B will be paid a $500,000 lump sum distributiontermination of employment but the arrangement ithe meaning of paragraph (b)(1) of this section.
upon termination of employment at any time. Omot a nonqualified deferred compensation plaowever, prior to January 1, 2000, Employer Q de-
January 15, 1996, Employee B terminates employwithin the meaning of paragraph (b)(1) of this sectermines, based on a reasonable, good faith interpre-
ment with Employer N. Employer N determines,tion). However, prior to January 1, 2000, and in actation of section 3121(v)(2), that the arrangement is
based on a reasonable, good faith interpretation ebrdance with a reasonable, good faith interpretatiomot a nonqualified deferred compensation plan
section 3121(v)(2), that the plan is a nonqualifiedf section 3121(v)(2), Employer P treats the arrangevithin the meaning of that section. Thus, when Em-
deferred compensation plan under that section. Ement as a nonqualified deferred compensation plavioyee E retires at the end of 1996 and benefit pay-
ployer N treats the $500,000 as having been takemder section 3121(v)(2). Employer P determinements under the arrangement begin in 1997, Em-
into account as an amount deferred in 1993 and edhat Employee D's total wages (without regard to theloyer Q withholds and deposits FICA tax on the
lier years. amount deferred) for each year from 1985 throughmounts paid to Employee E. Payments under the
(i) Under paragraph (g)(2)(ii) of this section, if 1993 exceed the applicable OASDI and HI wagarrangement continue on or after January 1, 2000.
all amounts are deferred and all benefits are paisases for each of those years and, consequentBmployer Q does not choose (under paragraph
under a plan before January 1, 2000, then in nibiere is no FICA tax liability with respect to the(g)(3) of this section) to adjust its FICA tax determi-
event will an employer’s treatment of amounts deamounts deferred for those years. In 1994, Emmation for a pre-effective-date open period by treat-
ferred under the plan be considered to be in accagpioyee D’s total wages (without regard to theing this section as in effect for all amounts deferred
dance with a reasonable, good faith interpretation @mount deferred) exceed the OASDI wage basand benefits actually or constructively paid for any
section 3121(v)(2) if the employer treats thesélowever, because there is no limit on the HI wageuch period. The periods in 1994 and 1995 are not
amounts as taken into account as wages for FICBase, the amount deferred for 1994 results in addire-effective-date open periods for Employer Q.
tax purposes prior to the adoption of the plan. Actional HI tax liability of $290, which is timely paid (if) Under paragraph (g)(4)(ii) of this section, for
cordingly, Employer N’'s treatment is not in accor-by Employer P. purposes of determining whether benefits actually or
dance with a reasonable, good faith interpretation of (ii) Employee D terminates employment with constructively paid on or after January 1, 2000, were
section 3121(v)(2) because Employer N treate@&mployer P in 1995 and receives a plan payment g@ireviously taken into account for purposes of apply-
amounts as taken into account in years before ti$50,000. In that year, Employee D also receiveisg the nonduplication rule of section 3121(v)(2)(B),
adoption of the plan. As a result, the payment madeages of $60,000 from Employer P. In accordancany amount that would have been required to have
to Employee B in 1996 was subject to both thevith its treatment of the plan as a nonqualified debeen taken into account before 1994 will be treated
OASDI and HlI portions of FICA tax when paid. ferred compensation plan under section 3121(v)(2gs if it had been taken into account within the mean-
Example 3.(i) Employer O adopts a bonus planEmployer P does not treat the $50,000 payment ing of paragraph (d)(1) of this section. Under the
on December 1, 1993, that becomes effective ar®95 as wages for FICA tax purposes in that year. nonduplication rule, benefit payments attributable to
legally binding on January 1, 1994. Under the plan, (iii) Because amounts under a plan were takean amount that has been so treated as taken into ac-
which is not set forth in writing, a specified bonusinto account (within the meaning of paragraph (d)(1¥ount is not treated as wages for FICA tax purposes
amount (which is 100 percent vested) is credited tof this section) as amounts deferred under a nomat any later time (such as upon payment).
Employee C’s account each December 31. A reaualified deferred compensation plan pursuant to a (iii) Because Employer Q does not adjust its
sonable rate of interest on Employee C’s accoumeasonable, good faith interpretation of sectiofrICA tax determination by treating this section as in
balance is credited quarterly. Employee C’s accou3121(v)(2)(A), but that plan is not a nonqualified deeffect for all amounts deferred for periods ending
balance will begin to be paid in equal annual installferred compensation plan within the meaning oéfter December 31, 1993, any benefit payments at-
ments over 10 years beginning on January 1, 200paragraph (b)(1) of this section, the transition ruletributable to amounts deferred in periods ending
Employer O determines, based on a reasonablgrovided in paragraph (g)(4)(i) of this section applyafter December 31, 1993, will be included in wages
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when actually or constructively paid in accordanceight as of December 31, 1993. Employee F's highterms of the plan are Changed after De-
with the general timing rule of paragraph (a)(1) ofst salary is, in fact, $3 million in 2000 and Em-cember 31,1983.
this section. ployee F receives $1.5 million under the plan on De- .
Example 6.(i) The facts are the same asBr- cember 31, 2000. (4) Ind,lv_ldual party to a gap agree-
ample 5gexcept that Employer Q chooses (in accor- (i) In accordance with paragraphs (g)(1) andMent. Individual party to a gap agreement
dance with paragraph (g)(3) of this section) to adjugt)(iii)(A) of this section, the determination of the means an individual who was eligible to
its FICA tax determination for all pre-effective-dateamount deferred under the plan for any period beparticipate in a gap agreement on Decem-
open periods by treating this section as in effect faginning on or after January 1, 2000, and the timggy 31, 1983, under the terms of the agree-
all amounts deferred for those periods. In additionyhen that amount deferred is required to be take ent on that date. An individual will be
Employer Q chooses (in accordance with paragraphto account must be determined in accordance wit] S
(9)(4)(ii)(E) of this section) to take the amounts dethis section. In addition, these determinations mug{eated as an IndIVIdU§l| Pa"rty to a gap
ferred for 1994 and 1995 into account by treatingpe made without regard to any amount deferred th@greement even if the individual has not
these amounts as FICA wages paid and received laas taken into account for any period ending beforaccrued any benefits under the plan by
Employee E on January 15, 2000. January 1, 2000, that could not be taken into accoufjecember 31, 1983, and regardless of
(i) In accordance with the nonduplication rule ofbefore January 1, 2000, if paragraphs (a) through hether the individual has taken any spe-
paragraph (a)(2)(iii) of this section, because aldf this section had been in effect. Because no FICA. .. .
amounts deferred for Employee E under the platax was actually paid on that $1 million in 1993, noCIfIC action to become _a p_arty to the agree-
were taken into account (or treated as taken into aoverpayment of tax was caused by the overinclusioment. However, an individual who be-
count), any benefit payments made to Employee &f wages in 1993 and, thus, Employer R is not entcomes eligible to participate in a gap
under the plan will not be included as FICA wagesled to a refund or credit (even assuming that the pgrgreement after December 31, 1983, is not
when actually or constructively paid. riod of limitations has been kept open for periods i%_n individual party to a gap agreement.
Example 7.(i) The facts are the same asgEr- 1993). In addition, because the difference between dividual ty t M h 24
ample 5,.except that Employer Q does not withholdthe present value of the $1.5 million payment and (5) Individual par y_ O a Marc !
and deposit the FICA tax due on benefits actually dhe present value of a $500,000 payment was nd983 agreement. Individual party to a
constructively paid before January 1, 2000. taken into account for periods beginning on or afteMarch 24, 1983 agreementeans an indi-
(i) Because Employer Q did not withhold andJanuary 1, 1994, $1 million must be included injidual who was eligible to participate in a
deposit the FICA tax due on benefits actually or conFICA wages under the general timing rule WherMarCh 24, 1983 agreement under the

structively paid before January 1, 2000, Employer @aid.
did not determine FICA tax liability and satisfy terms of the agreement on March 24,

FICA tax withholding requirements in accordanceS831.3121(v)(2)—2 Effective dates and .198_3-_ An individual will be treated as an
with a reasonable, good faith interpretation of sedransition rules. individual party to a March 24, 1983
tion 3121(v)(2). Thus, the transition rules provided agreement even if the individual has not
in paragraphs (g)(3) and (4) of this section do not (a) General statutory effective date.accrued any benefits under the plan by

appl)_/. QS arr]esultl,)any arrlloun_t that would havde beﬁExcept as otherwise provided in paramarch 24, 1983, and regardless of
required to have been taken into account under t ! : T
section before 1994 is not treated as if it had been @aphs (b) through (e) of this section, seavhether the individual has taken any spe-

taken into account under paragraph (g)(4)(i)(D) of 0N 3121(v)(2) and the amendmentgific action to become a party to the
this section, and benefit payments attributable tf1ade to section 3121(a)(2), (a)(3), andgreement. However, an individual who
amounts deferred before January 1, 2000, are treaté@) (13) by the Social Security Amend-becomes eligible to participate in a March
as FICA wages when actually or constructively paignents of 1983 (Public Law 98-21, 9724, 1983 agreement after March 24, 1983,

in accordance with the general timing rule of par . L
graph (a)(1) of this section. ®Stat. 65), as amended by sectiofs not an individual party to a March 24,

Example 8.() In 1993, Employer R establishes 2662(f)(2) Qf the Deficit Reduction Act of 1983 agreement.
a nonqualified deferred compensation plan for Em1984 (Public Law 98-369, 98 Stat. 494), (6) March 24, 1983 agreement. March
ployee F under which Employee F will have a fullyapply to amounts deferred and benefitg4, 1983 agreememheans an agreement
vested right to receive a lump sum payment in ZOOQaid after December 31, 1983. in existence on March 24, 1983, between

equal to 50 percent of Employee F's highest rate of P s e
salary. On December 31, 1993, Employee F's high. (b) Definitions. For purposes of an individual and a nonqualified deferred

est salary is $1 million. In accordance with a reas 31'3_121(\/)_(2.)._1 and this section, theompensation plan within the meaning of
sonable, good faith interpretation of sectiofollowing definitions apply: §31.3121(v)(2)-1(b). Such an agreement
3121(v)(2), Employer R determines that, for 1993, (1) FICA. FICAmeans the Federal In-does not fail to be a March 24, 1983
there is an amount deferred that must be taken intyyrance Contributions Act (26 U.S.Cagreement merely because the terms of

account as wages for FICA tax purposes. BasegilOl et se
Employer R’s estimate that Employee F’s highest a.) the plan are changed after March 24,

salary will be $3 million in 2000, Employer R deter- (2). 457(a) plan. A 457(a) plapmeans 1983. In addition, for purposes of this

mines that the amount deferred is equal to the pr@n €ligible deferred compensation plan gbaragraph (b)(6) only, any plan (or agree-
sent value in 1993 of $1.5 million payable in 2000a State or local government or of a tax-exnent) that provides for payments that
However, because Employee F has other wages @mpt organization to which section 457(agjualify for one of the retirement payment

1993 that exceed the applicable OASDI and Hbyhjjag, exclusions is treated as a nonqualified de-
wage bases for that year, no additional FICA tax is .

paid as a result of that amount deferred being taken (3) Gap agreement. Gap agreementerred compensation plan. For. example,
into account for 1993. In addition, Employer RM€ans an agreement adopted after Mar@31.3121(v)(2)-1(b)(4)(v) provides that

takes no amounts into account under the plan afté4, 1983, and on or before December 3tgertain benefits established in connection
1993 for Employee F. Under paragraphs (e)(1) ani983, between an individual and a nonwith impending termination do not result

(4)(i(D)(2) of this section, the largest amount thaEéualified deferred compensation plarfrom the deferral of compensation and

could have been taken into account in 1993 is the .., . . .
present value of a lump sum payment of $500’00(\}}/|th|n the meaning of §31.3121(v)(2_)—thus are 'not considered deferreq under a
payable in 2000, because that is the maximurk(P). Such an agreement does not fail teonqualified deferred compensation plan.

amount to which Employee R has a legally bindindde @ gap agreement merely because thiwever, a plan that provides such bene-
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fits and that was in existence on Marchransition benefits under the gap agree- Authority: 26 U.S.C. 7805.

24, 1983, is treated as a nonqualified denent must choose to either— Par. 4. In 8602.101, paragraph (c) is
ferred compensation plan for purposes of (i) Take the transition benefits into acamended by adding the following entry in
this paragraph (b) to the extent it providesount as wages when paid; or the table in numerical order to read as fol-
benefits that would have satisfied one of (ii) Take the amount deferred (withinlows:
the retirement payment exclusions. the meaning of §31.3121(v)(2)-1(c)) with

(7) Retirement payment exclusionstespect to the transition benefits into ac8602.101 OMB Control numbers.
Retirement payment exclusioase the count as wages under section 3121(v)(2) * % % % %

exclusions from wages (for FICA tax pur-(as if section 3121(v)(2) had applied be-
poses) for retirement payments under setore its general statutory effective date).  (c) * * *
tion 3121(a)(2)(A), (a)(3), and (a)(13)- (d) Determining transition benefit por-

(A)(iii), as in effect on April 19, 1983 (the tion. For purposes of determining theCFR part or section Current OMB
day before enactment of the Social Secyportion of total benefits under a nonqualiwhere identified control No.
rity Amendments of 1983). fied deferred compensation plan that repand described

(8) Transition benefits. Transition resents transition benefits, if, under the
benefitsare payments made after Decenterms of the plan, benefit payments are
ber 31, 1983, attributable to services rerot attributed to specific years of service,
dered before January 1, 1984. For thigie employer may use any reasonab el.3121(v)(2)—1 """"" 1545-1643
purpose, transition benefits are determethod. For example, if a plan provides * k% % %
mined without regard to any changeshat the employee will receive benefits
made in the terms of the plan after Marckqual to 2 percent of high 3-year average

* * *x * *

24, 1983, in the case of a March 24, 198gompensation multiplied by years of ser- Robert E. Wenzel,
agreement or after December 31, 1983, ¥ice, and the employee retires after 25 Deputy Commissioner of
the case of a gap agreement. years of service, 9 of which are before Internal Revenue.

(c) Transition rules—(1) In general. 1984, the employer may determine that
Except as provided in paragraph (c)(2) o9/25 of the total benefit payments to bé‘pproved December 23, 1998.
(3) of this section, the general statutoryeceived beginning in 2000 are transition Donald C. Lubick
effective date described in paragraph (d)enefits attributable to services performed Assistant Se.cretar ;)f
of this section applies to benefit paymentgefore 1984. the Treasu)r/
after December 31, 1983. Thus, except as(e) Order of payment.If an employer Tax Poli Y-
provided in paragraph (c)(2) or (3) of thiletermines, in accordance with paragraph (Tax Policy)
section, section 3121(v)(2) applies, angd) of this §ect|on, that a portlo_n_ of the(Filed by the Office of the Federal Register on Janu-
the retirement payment exclusions do ndptal benefits under a nonqualified deary 28, 1999, 8:45 a.m., and published in the issue of
apply, to benefit payments made after pderred compensation plan constitutes tranke Federal Register for January 29, 1999, 64 F.R.
cember 31, 1983, even if the benefit paysition benefits, then, for purposes of de4542)

ments are made under a March 24, 19d8rmining the portion of each benefit
agreement or a gap agreement. payment that constitutes transition bene-

(2) Transition benefits under a Marchfits, the employer must treat each benefffection 3306.—Definitions

24, 1983 agreementWith respect to an Payment as consisting of transition bene-

S fits in the same proportion as the transik® CFR 31.3306(r)(2)-1: Treatment of amounts
individual party to a March 24, 1983 prop deferred under certain non-qualified deferred

agreement, transition benefits paid unddion benefits that have not been paid (as @fmpensation plans.
for those paid under a 457(a) plan) are nb@2ve not been paid (as of January 1.D. 8815

subiject to the special timing rule of SeCZOOO), UnIeSS SUCh a||00ati0n iS inCOI’lSiS-
tion13121(v)(2) all)nd are sub?ect to sectiofeNt with the terms of the plan. HoweverDEPARTMENT OF THE TREASURY

3121(a) as in effect on April 19, 1983for @ benefit payment made before Jandnternal Revenue Service
Thus, transition benefits under a Marci'y 1, 2000, the employer may use an6 CFR Part 31

24, 1983 agreement (except for thoskeasonable allocation method to deter-
under a457?a) plan) to fam indFi)viduaI paryynine the portion of a payment that conFederal Unemployment Tax Act

to a March 24, 1983 agreement are exists Of transition benefits, provided thafFUTA) Taxation of Amounts
cluded from wages (for FICA tax pur-the allocation method is consistent wittnder Employee Benefit Plans

po§es) only if they qualify fo.r any of thethe terms of the plan. AGENCY: Internal Revenue Service
retirement payment exclusions (or anyap1 602 - OMB CONTROL (IRS), Treasury.

other exclusion provided under SeCtio'NUMBERS UNDER THE

3121(a) as in effect on April 19, 1983).  pApERWORK REDUCTION ACT ACTION: Final regulations.

(3) Transition benefits under a gap
agreement.With respect to an individual Par. 3. The authority citation for patSUMMARY: This document contains
party to a gap agreement, the payor @02 continues to read as follows: final regulations under section 3306(r)(2)
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of the Internal Revenue Code (Code), th&UTA tax treatment of amounts deferredrafting Information

provide guidance as to when amounts demnder or paid from certain nonqualified o

ferred under or paid from a nonqualifiecieferred compensation plans. On Decem- 1h€ Principal authors of these regula-
deferred compensation plan are taken intoer 24, 1997, a notice of proposed rulgions are Janine Cook, Linda E. Alsalihi,
account as wages for purposes of the emaking (REG-209484-87 and REG-2nd Margaret A. Owens, Office of the As-
ployment taxes imposed by the Feder&l09807-95), under section 3306(r)(2), exsociate Chief Counsel (Employee Bene-
Unemployment Tax Act (FUTA). Sectiontending the proposed general effectiv8tS and Exempt Organizations). How-
3306(r)(2), relating to treatment of certairdate of the regulations to January 1, 199§Ver. other personnel from the IRS and
nonqualified deferred compensation, wawas published in thEederal Register 1réasury Department participated in their
added to the Code by section 324 of thg2 F.R. 67304). development.

Social Security Amendments of 1983. Comments regarding the proposed reg- X ok % % %

These regulations provide guidance talations were received from the public,

employers who maintain nonqualified deand on June 24, 1996, the IRS held a pulxdoption of Amendments to the

ferred compensation plans. lic hearing concerning the proposedegulations

_ amendments. After consideration of the ) )
DATES: Effective Date: These regula- puplic comments received and the state- Accordingly, 26 CFR part 31 is

tions are effective January 29, 1999.  ments made at the public hearing, the pr@mended as follows:

Applicability Date: These regulations posed regulations are adopted as revisefh mt 31 EMPLOYMENT TAXES

are applicable on and after January ly this Treasury decision.
2000. In addition, these regulations pro- AND COLLECTION OF INCOME TAX

vide certain transition rules for amount&xplanation of Provisions AT SOURCE

deferred and benefits paid before January These final regulations provide guid- Paragraph 1. The authority citation for

1, 2000, includi llowi I t . X i i
se a reasonable, good faith interpretaiigi!ce UNder section 3306(1)(2), refating t9art 31 continues to read in part as fol-
of section 3306(r)'(2) when amounts deferred under or paitpWs:

from nonqualified deferred compensation Authority: 26 U.S.C. 7805 * * * _
FOR FURTHER INFORMATION CON- Plans are taken into account as wages for Par. 2. Section 31.3306(r)(2)-1 is
TACT: Janine Cook, Linda E. Alsalihi, or FUTA purposes. These rules are substaAdded to read as follows:

Margaret A. Owens, (202) 622-6040 (notially similar to the rules applicable to the§31.3306(r)(2)—1 Treatment of amounts
a toll-free number). FICA (Federal Insurance Contrlbutlonsdeferred under certain nonqualified
Act) tax treatment of such amounts deaeferred compensation olans
SUPPLEMENTARY INFORMATION: ferred under section 3121(v)(2). Thus, P P '
these final regulations cross-reference the (a) In general. Section 3306(r)(2) pro-
Background final lati d ti . L )
Inal regulations unaer seclionyjdes a special timing rule for the tax im-
These final regulations amend the Ems+21(V)(2) (FICA tax treatment of non-posed by section 3301 with respect to any
ployment Tax Regulations (26 CFR pa:Fuahﬂed deferred compensation), pubamount deferred under a nonqualified de-

31) under section 3306(r)(2) Sectio ished elsewhere in this issue of fhed- ferred Compensation p|an_ Section

3306()(2) was added to the Internal Re\E"al Regster. 31.3121(v)(2)-1 contains rules relating to
enue Code (Code) by section 324 of thgpecial Analyses when amounts deferred under certain
Social Security Amendments of 1983 nonqualified deferred compensation plans

(1983 Amendments). Section 2662(f)(2) It has been determined that this Tresare wages for purposes of sections
of the Deficit Reduction Act of 1984 sury decision is not a significant regula3121(v)(2), 3101, and 3111. The rules in
(DEFRA) amended section 324 of thdory action as defined in EO 12866 831.3121(v)(2)-1 also apply to the spe-
1983 Amendments. Therefore, a regulatory assessment is neial timing rule of section 3306(r)(2). For
Notice 94-96 (1994—2 C.B. 564) pro4equired. It also has been determined thaurposes of applying the rules in
vides that until final regulations are is-section 553(b) of the Administrative Pro-831.3121(v)(2)-1 to section 3306(r)(2)
sued, the IRS will not challenge an emeedure Act (5 U.S.C. chapter 5) does n@nd this paragraph (a), references to the
ployer’s determination of FUTA tax apply to these regulations, and becaudeederal Insurance Contributions Act are
liability with respect to a nonqualified de-the notice of proposed rulemaking was issonsidered references to the Federal Un-
ferred compensation plan for periods besued prior to March 29, 1996, the Regula@mployment Tax Act (26 U.S.C. 3301 et
fore the effective date of any final regulatory Flexibility Act (5 U.S.C. chapter 6) seq.), references to FICA are considered
tions if the determination is based on a@oes not apply. Pursuant to sectioreferences to FUTA, references to section
reasonable, good faith interpretation o7805(f) of the Internal Revenue Code, th8101 or 3111 are considered references to
section 3306(r)(2). On January 25, 1996)otice of proposed rulemaking precedingection 3301, references to section
a notice of proposed rulemaking (EE-55these regulations was submitted to th&121(v)(2) are considered references to
95), under section 3306(r)(2) was pub€Chief Counsel for Advocacy of the Smalisection 3306(r)(2), references to section
lished in theFederal Register(61 F.R. Business Administration for comment or3121(a), (a)(5), and (a)(13) are considered
2214), providing guidance related to theheir impact on small business. references to section 3306(b), (b)(5), and
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(b)(10), respectively, and references tq.D. 8807 8301.7502-1T(d) to provide that the date

831.3121(a)-2(a) are considered refer- of an electronic postmark given by an au-
ences to §31.3301-4. DEPARTMENT OF THE TREASURY  thorized electronic return transmitter will
(b) Effective dates and transition rules.Internal Revenue Service be deemed the filing date if the date of the
Except as otherwise provided, sectio6 CFR Part 301 electronic postmark is on or before the fil-
3306(r)(2) applies to remuneration paid . ing due date. It also permits the Commis-
after December 31, 1984. Sectiodimely Mailing Treated as sioner to enter into an agreement with an
31.3121(v)(2)-2 contains effective datdimely Filing/Electronic electronic return transmitter or to pre-
rules for certain remuneration paid aftePostmark scribe in forms, instructions, or other ap-
December 31, 1983, for purposes of section . _propriate guidance the procedures under
3121(v)(2). The rulesin §31.3121(v)(2)—2°‘GENCY: Internal Revenue SerV'Cewhich the electronic return transmitter is
also apply to section 3306(r)(2). For purURS)’ Treasury. authorized to provide taxpayers with an

poses of applying the rules in - electronic postmark to acknowledge the
§31.3121(v)(2)-2 to section 3306(r)(2) an AOC;ION' Final and temporary regula date and time that the electronic return
this paragraph (b), references to section transmitter received the electronically
3121(v)(2) are considered references t§ yMMARY: This document contains filed document.
section 3306(r)(2), and references to segamporary and final regulations relating to AN €lectronic return transmitter is de-
tion 3121(a)(2), (a)(3), or (a)(13) are CONtimely mailing treated as timely filing andfined for purposes of the regulation the
sidered references to section 3306(b)(2haying under section 7502. The tempg3@me as in the revenue procedures gov-
(b)(3), or (b)(10), respectively. In addition,rary regulations generally reflect change§™ing the Electronic Filing Program, cur-
references to §31.3121(v)(2)-1 are consigy the law made by thaternal Revenue rently Rev. Proc. 98-50 (1998-38 I.R.B.
ered references to paragraph (a) of this se§aryice Restructuring and Reform Act 8 (September 21, 1998)), and the On-Line
tion. For purposes of applying the rules of 1998. The temporary regulations affectriling Program, currently Rev. Proc. 98—
§31.3121(v)(2)-2 to this paragraph (b) - taxpayers that file documents or mak&l (1998-38 I.R.B. 20 (September 21,
(1) References to “December 31payments or deposits. The text of thé998)). An electronic postmark is a
1983" are considered references to “Deemporary regulations is also set forth ifecord of the date and time that an autho-
cember 31, 1984, the notice of proposed rulemaking on thi§ized electronic return transmitter re-
(2) References to “before 1984” areyypject in the Proposed Rules section &gives the transmission of the taxpayer’s
considered references to “before 1985"; thjs ijssue of thEederal Register. electronically filed document on its host
(3) References to “Federal Insurance system.
Contributions Act” are considered referDATES: Effective dateThese regula-  For tax year 1998, the rules on elec-
ences to “Federal Unemployment Taxions are effective January 15, 1999.  tronic postmarks are effective for in-

Act”; and Applicability date:For dates of applic- come tax returns filed through elec-
(4) References to “FICA” are consid-ability, see §301.7502—-1T(f)(3). tronic return transmitters authorized
ered references to “FUTA”". to provide an electronic postmark pur-

FOR FURTHER INFORMATION CON- suant to an agreement under the Elec-
Robert E. Wenzel, TACT: Charles A. Hall (202) 622- 4940tronic Tax Administration’s Request
Deputy Commissioner of (not a toll-free call). for Agreement released on November
Internal Revenue. 26, 1997. Fortaxable years beginning
SUPPLEMENTARY INFORMATION: after 1998, the rules on electronic post-
marks are effective for documents sub-
mitted to electronic return transmitters
This document contains amendments tihat are authorized to provide an elec-
the Regulations on Procedure and Admirtfonic postmark pursuant to §301.7502—
istration (26 CFR part 301) under sectiod T(d)(2).
7502 relating to timely mailing treated as _
timely filing and paying. Section SPecial Analyses
(Filed by the Office of the Federal Register on Januf 502(c)(2) was amended by section It has been determined that this Trea-
ary 28, 1999, 8:45 a.m., and published in the issue 2003(b) of the Internal Revenue Service iaion i i )
Lh5e4(l):ederal Register for January 29, 1999, 64 F.lRestructuring and Reform Act of 1998, ;5:3 gi(t)ilzlr?nalss gg:ir?es(;gmfléaorltlrgglélg
) Public Law 105-206 (112 Stat. 725 yperefore, a regulatory assessment is not
(199_8)), to authorize theT Secretar_y to required. It also has been determined that
provide the extent to which the prima  gection 553(b) of the Administrative Pro-
facie evidence of delivery and postmark .oqure Act (5 U.S.C. chapter 5) does not

Approved December 23, 1998.
Background

Donald C. Lubick,
Assistant Secretary of

the Treasury.

(Tax Policy)

Section 7502.—Timely Mailing

Treat Timely Filing an ic fili .

Paeeilned as ely g and date rules apply to electronic filing. apply to these regulations, and because
ying Explanation of Provisions these regulations do not impose a collec-

26 CFR 301.7502—1: Timely mailing treated as . tion of information on small entities, the

timely filing. These temporary regulations addregulatory Flexibility Act (5 U.S.C.
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chapter 6) does not apply. Pursuant to (d) Electronically filed documents(1) tax returns transmitted to an electronic re-
section 7805(f) of the Internal Revenudn general. A document filed electroni- turn transmitter that was authorized to
Code, these regulations will be submittedally with an electronic return transmitterprovide an electronic postmark pursuant
to the Chief Counsel for Advocacy of the(as defined in paragraph (d)(3)(i) of thizo an agreement entered into in response
Small Business Administration for com-section and authorized pursuant to parége submissions received in reply to the
ment on their impact on small business. graph (d)(2) of this section) in the manneElectronic Tax Administration’s Request

_ _ and time prescribed by the Commissionefor Agreement released on November 26,
Drafting Information is deemed to be filed on the date of the997.
electronic postmark (as defined in para- (ii) For taxable years after 1998For
graph (d)(3)(ii) of this section) given bytaxable years after 1998, paragraph (d) of
the authorized electronic return transmitthis section applies to any electronically
Lef- Thus, if the electronic postmark igiled return, claim, statement, or other

The principal author of these regula
tions is Charles A. Hall, Office of Assis-
tant Chief Counsel (Income Tax & Ac-

counting). However, other personne imely, the document is considered filegy i i
from the IRS and Treasury Departmen Y ocument transmitted to an electronic re-

. , : timely although it is received by thetyrn transmitter that is authorized to pro-
articipated in their development. . . p
particip P agency, officer, or office after the laskjige an electronic postmark pursuant to

X ok ok ox date, or the last day of the period, preparagraph (d)(2) of this section. This sec-
scribed for filing such document. tion expires on January 14, 2002 .
Adoption of Amendments to the (2) Authorized electronic return trans-
Regulations mitters. The Commissioner may enter Robert E. Wenzel,
) __into an agreement with an electronic re- Deputy Commissioner of
Accordingly, 26 CFR part 301 'S turn transmitter or prescribe in forms, in- P )I/nternal Revenue.
amended as follows: structions, or other appropriate guidance
PART 301—PROCEDURE AND the procedures under which the electronidpproved December 30, 1998.
ADMINISTRATION return transmitter is authorized to provide _
taxpayers with an electronic postmark to Donald C. Lubick,
Paragraph 1. The authority citation fomcknowledge the date and time that the Assistant Secretary of
part 301 is amended by adding an entry i@lectronic return transmitter received the the Treasury.
numerical order to read as follows: electronically filed document. ) ] )
Authority: 26 U.S.C. 7805 * * * 3 D.efinitions—(i) Electronic .return éFr'y'eﬂ,bﬁgg,%ﬂ%e;:nt,'?Z,ff‘;ﬁﬁ:sﬁgg'isntiLg?stizuc}f
Section 301.7502—-1T also issued unddransmitter. For purposes of this para-ie gederal Register for January 15, 1999, 64 F.R.
26 U.S.C. 7502(c) * * * graph (d), the term electronic return transses)
Par. 2. Section 301.7502—1 is amendduitter has the same meaning as contained
by: in section 3.02(4) of Rev. Proc. 98-50

1. Redesignating paragraphs (d) and998-38 I.R.B. 8 (September 21, 1998)gection 7701.—Definitions
(e) as paragraphs (e) and (f) respective|y_and section 302(3) of Rev. Proc. 98-51
2. Adding new paragraph (d). (1998-38 I.R.B. 20 (September 2126 CFR 301.7701-7: Trusts-domestic and foreign.

The addition reads as follows: 1998))(See 8601.601(d)(2) of this chap-

ter.), or in procedures subsequently pré['D' 8813

8301.7502-1 Timely mailing treated as - scribed by the Commissioner. DEPARTMENT OF THE TREASURY
timely filing. (ii) Electronic postmark.For purposes Internal Revenue Service
of this paragraph (d), the teretectronic

postmarkmeans a record of the date ang6 CFR Part 301 and 602

(d) [Reserved. For further guidance time (in a particular time zone) that an aUnesidence of Trusts and
regarding timely filing of electronically thorized electronic return transmitter reEstates—??Ol
filed documents for taxable years beginceives the transmission of a taxpayer’s
ning after December 31, 1997, seélectronically filed document on its hOSIAGENCY: Internal Revenue Service

§301.7502-1T(d). system. However, if the taxpayer and tths), Treasury.
electronic return transmitter are located in

different time zones, it is the time in theACTION: Final regulations.

: . taxpayer’s time zone that controls the time-
Par. 3. Section 301.7502-1T is addeﬁﬁness of the electronically filed document.SUMMARY: This document contains

to read as follows: (e) through (f)(2) Reserved. For fur- final regulations providing guidance re-
§301.7502—1T Timely mailing treated asther guidance, see §301.7502—1(egafding the definition of a trust as a
timely filing (temporary). through (f)(2) Umtgd States person (domestic trust) or a
(f)(3) Electronically filed documents foreign trust. This document also pro-
(a) through (c) [Reserved]. For further(i) For taxable year 1998.For taxable vides guidance regarding the election for
guidance, see §301.7502-1(a) througyear 1998, paragraph (d) of this sectionertain trusts to remain domestic trusts for
(). only applies to electronically filed incometaxable years beginning after December

* * *x % %

* Kk * *x %
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31, 1996. The regulations incorporatéal in the administration of any internalExplanation of Provisions

changes to the law made by the Smatkvenue law. Generally, tax returns and

Business Job Protection Act of 1996 anthx return information are confidential, ad®: Court Testand Safe Harbor Issues
by the Taxpayer Relief Act of 1997. Theequired by 26 U.S.C. 6103.
final regulations affect the determination

of the residency of trusts as foreign or doBackground

mestic for federal tax purposes.

1. Foreign classification bias and safe
harbor. Some commentators point out
generally that the Code and the proposed

On June 5, 1997, the IRS published inegulations are biased in favor of trusts
theFederal Registera notice of proposed being treated as foreign trusts. The com-
rulemaking (62 F.R. 30796 [REG.—mentators recommend that the regulations
251703-96, 1997-1 C.B. 795]) to provideshould reduce the bias in favor of foreign
guidance on the definition of a foreigntreatment. The safe harbor in the pro-
trust and a domestic trust under sectigmosed regulations provides that a trust is a
FOR FURTHER INFORMATION CON- 7701(a)(30) and (31), as amended by sedemestic trust if, pursuant to the terms of
TACT: Concerning the regulations,tion 1907 of the Small Business Job Praa trust instrument, the trust has only
James A. Quinn at (202) 622-3060 (not kection Act of 1996 (SBJP Act), PublicUnited States fiduciaries, such fiduciaries

DATES: Effective Date: These regula-
tions are effective February 2, 1999.

Dates of ApplicabilitySee §301.7701—
7(e).

toll-free number). Law 104-188, 110 Stat. 1755 (August 20are administering the trust exclusively in
1996). the United States, and the trust is not sub-
SUPPLEMENTARY INFORMATION: Written comments responding to thgect to an automatic migration provision.

notice of proposed rulemaking were reOne commentator recommends that the
ceived, and a public hearing was held osafe harbor be made clearly applicable in
The collections of information con- September 16, 1997. After consideratiothe case of any trust if a majority of the
tained in these final regulations have bec® the comments received, the proposetiustees are United States persons and the
reviewed and approved by the Office ofégulations are adopted as revised by thigher requirements are met.
Management and Budget for review in ac'_l'reasu_ry decision. . The IRS and the Treasury Department
cordance with the Paperwork Reduction Section 1161(a) of the Taxpayer Relieagree with the commentator that the safe
Act (44 U.S.C. 3507) under control numAct of 1997 (TRA 1997), Public Law harbor should not be limited to trusts with
ber 1545-1600. 105-34, 111 Stat. 788 (August 5, 1997)pnly United States fiduciaries. Since the
An agency may not conduct or sponsoprovides that, to the extent prescribed iprimary concern addressed by the safe
and a person is not required to respond teggulations by the Secretary of the Treeharbor is the difficulty in determining
a collection of information unless the colSury or his delegate, a trust that was in exvhether the court of a particular state
lection of information displays a valid iStence on August 20, 1996 (other than would assert primary supervision over the
control number. trust treated as owned by the grantoadministration of a trust if that trust had
The collections of information in theseunder subpart E of part | of subchapter dever appeared before a court, the final
final regulations are in §301_7701_7(d)of chapter 1 of the Internal Revenue Codeegulations provide a safe harbor only for
(2)(i)) and (f). This information is re- of 1986 (Code)), and that was treated asthe court test. A trust that satisfies the
quired by the IRS to assure complianck/nited States person on August 19, 1998afe harbor, therefore, would also need to
with the provisions of the Small Businesgnay elect to continue to be treated as reet the control test in order to be a do-
Job Protection Act of 1996 and by the TaxUnited States person notwithstanding thmestic trust. In addition, an example has
payer Relief Act of 1997 for trusts seekinghactment of section 7701(a)(30)(E). Nobeen added to the control test illustrating
to retain their residency as domestic diice 98-25 (1998-18 I.R.B. 11) provideghat the control test is satisfied if United
foreign trusts in the event of an inadverguidance regarding the election to remaiBtates persons control all substantial deci-
tent change and for trusts electing to red@ domestic trust. The IRS and the Treaions by a majority vote.
main domestic trusts. The likely responsury Department are incorporating the Commentators note that many trust in-
dents are trusts. The estimated avera@elidance contained in Notice 98-25 construments do not direct where the trust is
annual burden per respondent is 0.5 hourggrning the election to remain a domestito be administered. Therefore, they sug-
Comments concerning the accuracy dfust in these final regulations. The finabest that a trust should satisfy the safe har-
this burden estimate should be sent to tHegulations also provide guidance regardor if the trust is in fact administered in
Internal Revenue Service Attn.: IRS ing the circumstances that cause a terntihe United States (regardless of whether
Reports Clearance Officer. OP:FS:FRation of the election and guidance corthis is mandated by the trust document).
Washington, DC 20224, and to tbéfice cerning revocation of the election to The IRS and the Treasury Department
of Management and BudgetAttn.: Desk remain a domestic trust. believe that, if a trust is administered ex-
Officer for the Department of the Trea- In addition, section 1601(i)(3)(A) of clusively in the United States, it is not
sury, Office of Information and Regula-TRA 1997 amended section 7701(a)(30)recessary that the trust instrument actu-
tory Affairs, Washington, DC 20503. (E)(ii) by striking the word “fiduciaries” ally direct that the trust be administered in
Books or records relating to a collecand inserting “persons” in its place. Thehe United States. Accordingly, the final
tion of information must be retained adinal regulations have been drafted conregulations provide that a trust satisfies
long as their contents may become matesistent with this change. the safe harbor if the trust instrument does

Paperwork Reduction Act
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not direct that the trust be administered in The IRS and the Treasury Departmerdand/or beneficiaries of a trust to take steps
a jurisdiction outside the United Statesbelieve that the proper interpretation ofo ensure that the court test is satisfied,
and the trust is in fact administered in theection 7701(a)(30)(E) requires that stateaking preliminary steps with a United

United States. law be applied under the court test. In adStates court without in fact causing the

These changes in the final regulationdition, the proposed regulations provideadministration of the trust to be subject to
will allow more trusts to fall within the bright-line rules for both the court test andhe primary supervision of the United
safe harbor. the control test to the extent permitted bptates court would not satisfy the court

2. Automatic migration or flee clauses.the statute. For example, the regulatiortest. Thus, the concern about a single
The proposed regulations provide that provide a safe harbor and provide for spéeneficiary altering the residence of the
trust will not satisfy the court test if thecific cases where the court test is satigrust by merely taking preliminary steps is
trust instrument contains an automatic mified. Therefore, the final regulations reunwarranted.
gration clause that would cause the trushain unchanged in this regard.
to migrate from the United States if a 5. Court test excessively broaddne
United States court attempts to assert jwommentator argues that the court test is 1 \who counts for purposes of the con-
risdiction or otherwise supervise the adexcessively broad because many trustg) test. The proposed regulations pro-
ministration of the trust. Commentatorghat are, in the commentator’s view, foryide that substantial decisions do not in-
argue that the rule in the proposed regul@ign trusts will potentially be deemed doz|yde decisions exercisable by a grantor
tions concerning automatic migrationmestic trusts. Specifically, the commengy py a beneficiary of the trust that affect
clauses is too broad. They argue that aator is concerned about a trust in whicBo|ely the beneficiary’s interest in the
automatic migration clause should nothe only domestic aspect is a singlgryst, unless the grantor or beneficiary is
cause a trust to be treated as a foreiddnited States trustee who controls all sulycting in a fiduciary capacity. The pro-
trust if migration is triggered only by stantial decisions of the trust. Anothebosed regulations provide this rule be-
events that are not particular to a givenommentator recommends that the regi¢ause the statute prior to amendment by
trust, its trustees, beneficiaries, ofations should make clear that trusteqRA 1997 provided that United States
grantors. For example, if a trust will mi-meetings and other trustee activities in thgguciariesmust control all substantial de-
grate because of foreign invasion of th&nited States will not cause the court tesdisions of a domestic trust. Therefore, the
United States, the residency of the trugb be met. proposed regu|ations exclude decisions
should not be affected. The IRS and the Treasury Departmerﬁy those who are not holding powers in a

The final regulations adopt the suggesdo not believe that there is statutory auiduciary capacity.
tion and provide that a trust will not failthority for modifying the court test as sug- As noted, TRA 1997 substituted “per-
the court test if the trust instrument progested and, therefore, the final regulationsons” for “fiduciaries” in the control test.
vides that the trust will migrate from theremain unchanged. Furthermore, truste light of the change in the statute, com-
United States only in the case of foreigmeetings and activities in the Unitednentators point out that there is no statu-
invasion of the United States or wide-States may be a relevant factor to be takesry basis for ignoring the powers held by
spread confiscation or nationalization ofnto account in determining whether theyrantors and beneficiaries for purposes of
property in the United States. court test has been met. the control test.

3. Clarify that the list of specific situa- 6. Petition of court by a single benefi- Therefore, the final regulations change
tions for meeting the court test is not aiary. A commentator recommends thathe rule set forth in the proposed regula-
exclusive list. Commentators recommend§301.7701-7(d)(2)(iii) of the proposedtions and, for purposes of the control test,
that the regulations be clarified to provideegulations should be clarified to providecount all powers held by grantors and
that the situations set forth in §301.7701that the court test is met only if either (i) goowers held by beneficiaries including
7(d)(2) of the proposed regulations thatourt within the United States actually exthose that affect solely the portion of the
meet the court test are not the exclusivercises primary supervision over the trustrust in which the beneficiary has an inter-
ways to meet the court test. or (i) a majority of beneficiaries take stepsst. Accordingly, all persons with any

The purpose of setting forth specificto cause a United States court to exercigwwer over substantial decisions of the
situations that meet the court test was forimary supervision. The commentatotrust, whether acting in a fiduciary capac-
provide bright-line rules that would giveexpresses concern about a possible sitlig or not, must be counted for purposes
taxpayers certainty of treatment to the exion where, under the commentator’s interef the control test.
tent possible. These rules, however, agretation of the regulations, a single bene- Under the proposed regulations, ex-
not exclusive. The court test will also bdiciary of a foreign trust takes steps with aluding grantors (and beneficiaries) from
satisfied by meeting the requirements séinited States court petitioning it to assuméhe control test would have allowed cer-
forth in the final regulations in primary supervision of the trust and, retain individual retirement accounts
8301.7701-7(c). gardless of whether the court does in fa¢tRAs) and other tax-exempt trusts to

4. Disregard state lawA commentator exercise primary supervision of the trustcontinue to be treated as domestic trusts
recommends that the regulations shoulthe foreign trust becomes a domestic trustand thus retain their tax-exempt status
establish bright-line rules for the court While §301.7701-7(d)(2)(iii) of the even if the grantor/beneficiary of the trust
test without reference to state law. proposed regulations permits the trustees a foreign person. The IRS and the

B. Control Test Issues
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Treasury Department believe that Constantial decisions. Thus, if United Statethis power is limited such that it cannot be
gress did not intend the TRA 1997fiduciaries have the power to make all thexercised in a manner that would change
changes to affect the tax-exempt status stibstantial decisions of the trust, but ¢he trust’s residency from foreign to do-
IRAs and other tax-exempt trusts whoséoreign person could veto one of the decimestic, or vice versa.
tax-exempt status depends on their beirgjons, the trust would fail the control test 5. Investment decisionsCommenta-
domestic trusts. Because these trusts aaad would be a foreign trust. Acommentors argue that investment decisions
required to be created or organized in thiator disagrees with the conclusion thaghould not be treated as substantial deci-
United States, and are subject to other déie power to veto decisions may be detegions.
tailed requirements for qualificationminative of who has control. The final regulations continue to treat
under the Code, the final regulations pro- The final regulations retain the defini-investment decisions as substantial deci-
vide that these trusts satisfy the contrdlon of control set forth in the proposedsions. However, the final regulations
test, provided that United States fiduciaregulations. The effect of a veto power iprovide that if a United States fiduciary
ries control all of the substantial decisionspecifically noted in the legislative his-contracts for the services of an investment
of the trust that are made by trust fldUClaI-Ol'y H.R. Rep. No. 542, Part 2, 104ﬂ'advisor1 and the advisor’s power to make
ries. This provision of the final regula-Cong., 2d Sess. 31 (1996). Furthermorgqvestment decisions can be terminated at
tions generally reaches the same result aentrol should be defined to mean fulkhe will of the United States fiduciary, the
the provision in the proposed regulationspower over the trust consistent with anjted States fiduciary will be treated as
2. Time to correct inadvertent changedrustee’s traditional role in trust adminisyetaining control over the investment de-
in fiduciaries. The proposed regulationstration. Accordingly, if a United Statescjsions made by the investment advisor,
provide that in the event of an inadverterperson only has the power to veto the dggnhether the investment advisor is foreign
change in the fiduciaries that would causeisions of a foreign trustee, the controp, gomestic.
a change in the residency of a trust, thiest is not satisfied. Likewise, if a foreign
trust is allowed six months from the datgerson has the power to veto the decisiofis Transition Rule and Grandfathering
of change in the fiduciaries to adjust eiof a United States trustee, the control test Issues
ther the fiduciaries or the residence of this not satisfied. Thus, in both cases, the
fiduciaries so as to avoid a change in theust would be a foreign trust.
residence of the trust. 4. Power to remove, add, or replace ) - X
Commentators recommend that trustsustee. Some commentators disagred"€fing rules for pre-existing foreign
be given more time to take corrective acwith treating a decision to remove, add, ojfusts that WOL_“d allow them to remain
tion to avoid a change in residency or, akeplace a trustee as a substantial decisidffat€d as foreign trusts. A commentator
ternatively, the regulations should giveCommentators also argue that the prd€commends that a trust would be deemed
the IRS discretionary authority to con-posed regulations are not consistent witlp P& @ foreign trust prior to the effective
tinue treating a trust that inadvertentlythe rules that apply for determining th&late of section 7701(a)(30) and (31), as
fails the control test as a domestic trustwnership of grantor trusts or with the2mended by the SBJP Act (new law), if
even if the control test is not met withinrules for determining whether property ighe trust is treated as a foreign trust under
six months. included in a decedent's estate for estatB® néw law. In particular, the commenta-
The final regulations extend the periodax purposes. A commentator recom{Or expresses concern that some trusts be-
of time to 12 months from the date of thenends that the final regulations providdi€ved to be foreign trusts under section
change to complete corrective actionthat a decision to appoint a trustee to su¢~01(2)(30) and (31), prior to amendment
The final regulations also provide that theeed a trustee who has died, resigned, BY the SBJP Act (prior law), may have in
district director may grant an extension obtherwise ceased to act as a trustee, witfact been domestic trusts under prior law.
time to make the modification if the fail- out the power to remove the trustee, is nét such trusts qualify as foreign trusts
ure to make the modification within thea substantial decision. under the new law, they will be consid-
12-month period was due to reasonable The IRS and the Treasury Departmerftifeéd to have changed their classification
cause. In addition, the final regulationselieve that the purpose of the control te§fom domestic to foreign on January 1,
define the terminadvertent changéo is to determine the residence of a trust arkP97. Trusts that change from domestic
mean a change with respect to a persdherefore is different from the purpose ofo foreign may be subject to tax for the
who has a power to make a substantial dée rules for grantor trusts and for estatdeemed transfer to a foreign trust under
cision of the trust, if such change (if notaxes. The final regulations continue tgection 1491 (as in effect prior to its re-
corrected) would cause an unintendetteat the decision to remove, add, or rgeal by TRA 1997) and subject to penal-
change to the foreign or domestic resiplace a trustee as a substantial decisioiies for failure to report such transfer
dency of the trust. In addition, the final regulations provideunder section 6677 if they continue to
3. Effect of power to veto decisionsthat the decision to appoint a successdreat themselves as foreign trusts.
The proposed regulations define contrdiduciary to succeed a fiduciary who has In addition, a commentator recom-
to mean having the power, by vote or othdied, resigned, or otherwise ceased to agtends that trusts that were formed prior
erwise, to make all of the substantial decias a trustee, even if it is not accompanieied August 20, 1996, as group trust
sions of the trust, with no other persomy an unrestricted power to remove arrangements exempt from tax under sec-
having the power to veto any of the subtrustee, is a substantial decision, unlegions 501(a) and 408(e) and described in

1. Pre-existing foreign trusts.Com-
Jnentators recommend various grandfa-
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Rev. Rul. 81-100 (1981-1 C.B. 326) not Some commentators argue that advergdfect on Other Documents
be subject to section 7701(a)(30) and (31xx consequences result from this rule. ) )
as amended by the SBJP Act, but shoufBherefore, they recommend that the final Notice 98-25 (1998-18 I.R.B. 11) is
be subject to section 7701(a)(30) and (3X¥gulations provide, contrary to what thé)bsolete as of February 2, 1999.
as in effect prior to August 20, 1996.  statute implies, that Puerto Rico courtgpecial Analyses

The IRS and the Treasury Departmerdre “courts within the United States” for
do not believe that there is statutory aupurposes of section 7701(a)(30)(E)(i) It has been determined that this Trea-
thority for adopting the requested grandand, therefore, that Puerto Rico trusts wiury decision is not a significant regula-
fathering rules for pre-existing foreignmeet the court test. tory action as defined in EO 12866.
trusts or for applying prior law to group The final regulations do not adopt thelherefore, a regulatory assessment is not
trust arrangements described in Rev. Ruduggestion. Rather, the final regulationgequired. It is hereby certified that the
81-100. The election provision includectontinue to provide that a trust that is subeollections of information in these regula-
in TRA 1997 provides specific transitionject to the primary supervision of thetions will not have a significant economic
relief only for trusts that treated them-Puerto Rico courts will be treated as a foimpact on a substantial number of small

selves as domestic trusts prior to Augustign trust for federal tax purposes. entities. This certification is based upon
20, 1996, not for trusts that treated them- _ the fact that the estimated average burden
selves as foreign trusts. Therefore, the- Effective date per trust in complying with the collection
final regulations do not include the rec- The proposed regulations provide iho3! information in §301.7701-7(d)(2)(ii)
ommended transition rules. the regulations would be applicable tgnd (0 is 0.5 hours. In addition, each
Qrust will only have to file the election

2. Foreign trust safe harborA com- ;. sts for taxable o
years beginning afte . .
mentator recommends that newly-create§acember 31. 1996. and to trusts who Statement to remain a domestic trust once.

i i . _Therefore, a Regulatory Flexibilit
trusts established under foreign law should ctees have elected to apply Secnon&nalysis der thegReguIat{er FIexibiIit);/

benefit from a foreign trust safe harbor7701(a)(30) and (31) to the trusts for tax,
ct (5 U.S.C. chapter 6) is not required.
she commentator suggests a safe harbgfje years ending after August 20, 199 urs(uant to sectio?n 780)5(1‘) of thequde

that would provide that a trust established,qer section 1907(a)(3)(B) of the SBIR _ _
under foreign law, which does not by its .t @)(3)(E) the notice of proposed rulemaking pre-

terms provide for administration in the The final regulations modify the effec_ceding these regulations was submitted to

. : ; the Small Business Administration for
United States, and which does not filgye gate in the proposed regulations. E

United States federal income tax returns &%t for §301.7701-7(f) of the final regu)-(éommem on its impact on small business.

a United States trust will fail the court tSfations, which applies beginning Februanprafting Information

and will be treated as a foreign trust unles_g 1999, the final regulations are applica- o _
the trust is described in 8301.7701y 6 1o trusts for taxable years ending after The principal author of these regulations

7(d)(2)(i) or (ii) of the proposed regula—,;ebruary 2,1999. In addition, trusts maYS Jame_:s A. Quinn of the Office of Assis-
tions (situations that meet the court test). rely on the final regulations (i) for taxable E}nt Chief Qounsel (Passthroughs and Spe-

Given the statutory bias towards for-years of the trusts beginning after Dece ial Industries). However, other personnel
eign trust classification, the IRS and Treage; 31 1996, and (ii) for taxable yeard™o™ _the IRS anql Treasury Department
sury Department do not agree that a safgging after August 20, 1996, in the casgarticipated in their development.
harbor for foreign trusts is necessary bgss rysts electing under section £ ok x % %
cause sufficient guidance is given as t?907(a)(3)(B) of the SBJP Act.
the circumstances that will cause a trust to |t 4 trust is created after August 19Adoption of Amendments to the
be forgign. T_helre:;orehthe final reg‘ga%’Q%, and before April 3, 1999, and th&egulations
tions do not include the recommendeg st satisfies the control test set forth in .
rules. the proposed regulations published und%ro,;ccordmglﬁ 36 CfF:T pa.rts 301 and

section 7701(a)(30) and (31) (62 F.RO-< &€ amended as follows.

30796, June 5, 1997), but does not satiSJART 301—PROCEDURE AND

The statute uses the tefme United the control test set forth in the final reguADMINISTRATION
Statesin a geographical sense and thugations, the trust may be modified to sat-
for purposes of the court test, the Unitedsfy the control test of the final regula- Paragraph 1. The authority citation for
States includes only the States and théons by December 31, 1999. If thePart 301 continues to read in part as fol-
District of Columbia. See Sectionmodification is completed by Decembefows:
7701(a)(9). Accordingly, a court within a31, 1999, the trust will be treated as satis- Authority: 26 U.S.C. 780
territory or possessioq qf the Uni.ted‘.ying the control test of thg final regula—§,\,>01_7701_5 [Amended]
States is not a court within the Unitedions for taxable years beginning after De-
States and all trusts subject to the supengember 31, 1996 (and for taxable years Par. 2. The last sentence of §301.7701—
sion of such a court are thereby foreigrending after August 20, 1996, if the eleck is removed.
That rule was stated explicitly in the protion under section 1907(a)(3)(B) of the Par. 3. Section 301.7701-7 is added to
posed regulations. SBJP Act has been made for the trust). read as follows:

D. Puerto Rico Trusts

5***
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8301.7701-7 Trusts—domestic and where the trust is to be administered. The trustis néhat has provisions substantially similar to
foreign. subject to an automatic migration provision dearticle VI, Trust Administrationof the

scribed in paragraph (c)(4)(ii) of this section. Th niform Probate Code, 8 Uniform Laws

i i trust satisfies the safe harbor of paragraph (c)(1) o .
(@) In general.(1) A trust is a United o= 222 1 55 8 ot Annotated 1 (West Supp. 1998), available

States person if— , , from the National Conference of Com-
(i) A court within the United States is (3 pefinitions. The following defini- missioners on Uniform State Laws, 676
able to exercise primary supervision ovefions apply for purposes of this section: North St. Clair Street, Suite 1700,
the administration of the trust (court test); (i) Court. The term court includes any Chicago, lllinois 60611.
and : federal, state, or local court. (B) Testamentary trustin the case of a
(ify One or more United States persons (jjy The United StatesThe termthe trust created pursuant to the terms of a
have the authority to control all substanypjteq Statess used in this section in awill probated within the United States
tial decisions of the trust (control test).  geggraphical sense. Thus, for purposes @fther than an ancillary probate), if all
(2) Atrustis a United States person fofhe court test, the United States includefiduciaries of the trust have been qualified
purposes of the Internal Revenue Codgyy the States and the District of Columas trustees of the trust by a court within
(Code) on any day that the trust mee§j;  see section 7701(a)(9). Accordinglythe United States, the trust meets the court
both the court test and the control test, ¢t within a territory or possession ofest.
For purposes of the regulations in thighe ynited States or within a foreign (C) Inter vivos trust. In the case of a
chapter, the terndomestic trusmeans & ¢ ntry is not a court within the Unitedtrust other than a testamentary trust, if the
trust that is a United States person. Thgiaieg, fiduciaries and/or beneficiaries take steps
termforeign trustmeans any trust other iy |5 aple to exercise.The termis  with a court within the United States that
than a domestic trust. . able to exerciseneans that a court has orcause the administration of the trust to be
(3) Except as otherwise provided inyq 4 have the authority under applicablsubject to the primary supervision of the
part|, subchgpter J, chapter 1_°f the CO‘?'%W to render orders or judgments resolveourt, the trust meets the court test.
the taxable income of a foreign trust is, g jsqes concerning administration of (D) A United States court and a foreign
comp_uted in the same manner as th_e te_‘fﬁe trust. court are able to exercise primary super-
a_ble income of a nonreS|d(_ant alien |_nd|- (iv) Primary supervision.The termpri-  vision over the administration of the trust.
vidual who is T‘Ot presef?t in the Unltedmary supervisiomeans that a court has oilf both a United States court and a foreign
S_tates at any time, Se_ctlon 641(b). SeGiould have the authority to determine subeourt are able to exercise primary supervi-
tion 77.01(b) 1S no't app".cat?'? to trusts beétantially all issues regarding the adminission over the administration of the trust,
cause I onlylapplles t_o |nd|V|duaI§. In adiration of the entire trust. A court maythe trust meets the court test.
dition, a for_e|gn trusF Is not c0n5|dered.t%ave primary supervision under this para- (ii) Automatic migration provisions.
be present in the UmFed States at any t.' aph (c)(3)(iv) notwithstanding the factNotwithstanding any other provision in
for purposes Of. section 871()(2), Wh'c hat another court has jurisdiction over ghis section, a court within the United
dgals with cap|tal gans of nonresiden ustee, a beneficiary, or trust property.  States is not considered to have primary
aliens present in the United States for 18 (v) Administration. The termadminis- supervision over the administration of the
days or more. tration of the trust means the carrying outrust if the trust instrument provides that a
(b) _Appllcable law. The_ terms of the ?f the duties imposed by the terms of th&nited States court’s attempt to assert ju-
trust |n§trument and.appllcable law rnust[ust instrument and applicable law, intisdiction or otherwise supervise the ad-
be applied to determine whether the Cou{:Iuding maintaining the books andministration of the trust directly or indi-
test and the control test are met, records of the trust, filing tax returnsrectly would cause the trust to migrate
¢ (Ct) Tf:g fgou::]test—(lt)tSzatfi harbor. A managing and investing the assets of tHfeom the United States. However, this
ru(?) 'Sl'?léstlrizt iﬁsgr%%e:tsdggs not direc{rUSt’ defending the trust from suits bwarag_raph (©)()() Wi.” not apply if the
that the trust be administered outside 0rTreditors, and determining the amountrust instrument prowdgs that the trust
the United States: and timing of distributions. waI migrate from the_ Unl_ted S_tates only
(i) The trust in ,fact is administered ex- (4) Situations that cause a trust o satin fche case of for_e|gn invasion .Of the
clusively in the United States: and isfy or fail to satisfy the court tes(i) Ex- Unlted.State.s or widespread confllscatlon
(iii) The trust is not subject, to an auto-CEP! S provided in paragraph (€)(4)(if) o hationalization of property in the
P o .o« this section, paragraphs (c)(4)(i)(A)United States.
matic migration provision described in

paragraph (c)(4)(ii) of this section through (D) of this section set forth some (5) Examples.The following examples
(2) Example. The following exémple specific situations in which a trust satisillustrate the rules of this paragraph (c):

illustrates the rule of paragraph (c)(1) ofles_ the court tes_t. The four situations de- Example 1. Aa United States citizen, creates a
this section: S.C”b.ed are not intended to be an exclyyst for the equal benefit s two children, both
sive list. of whom are United States citizens. The trust instru-

Example A creates a trust for the equal benefit (A) Uniform Probate Code.A trust ment provides thdDC, a domestic corporation, is to
of A’s_dtwo t(;]hilﬂtgi)rée:n,B gr:dtCY The trustt_instrgnlﬁnt meets the court test if the trust is regisagt as t;ustze. ofCthe ttrl;(st arf]d that the trtustDizto be
provides thatDC, a StateY corporation, is the . - . .1 administered in Countr, a foreign country.
trustee of the trust. Stad¢is a state within the tgre.d by an aUthon_Zed fldumary. Or fidu maintains a branch office in Cound§with person-
United States.DC administers the trust exclusively C1&r1€s of the trust in a court within thenel authorized to act as trustees in CoudtryThe

in StateY and the trust instrument is silent as toUnited States pursuant to a state statufi@st instrument provides that the law of St¥fea
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state within the United States, is to govern the inter- (1) Whether to appoint a successor (v) Examples.The following examples
pretation of the trust. Under the law of Coutna  trstee to succeed a trustee who has didliiistrate the rules of paragraph (d)(1) of

court within CountryX is able to exercise pimary yogionad or otherwise ceased to act asthis section:
supervision over the administration of the trust. Pur- if th K h
suant to the trust instrument, the CourXrgourt ap- trustee, even If the power to make such a

' icinn ; _ Example 1.Trust has three fiduciaries, B, and
plies the law of Stat¥ to the trust. Under the terms decision is not accompanied by an unr  AandB are United States citizens a@ds a non-

of the trust instrument the trust is administered istricted power to remove a trustee, unleSggigent alien. No persons except the fiduciaries
CountryX. No court within the United States s ablethe power to make such a decision is liMave authority to make any decisions of the trust.

to exercise primary supervision over the administrareq sych that it cannot be exercised in he trust instrument provides that no substantial de-

tion of the trust. The trusF fails to satisfy the COurtma_nner that would change the trust’s resgisions of the trust can be made unless there is una-
test and therefore is a foreign trust.

Example 2. Aa United States citizen, creates aplency from foreign to domestic, or Vicenimity among the fiduciaries. The control test is not

trust for A’ benefit and the benefit @ versa: and satisfied because United States persons do not con-
rust forA's own benetit an € benent &s ' trol all the substantial decisions of the trust. No sub-

spousep, a United States citizen. The trust instru-  (J) Investment decisions; however, if &,ntial decisions can be made with6s agree-
ment provides that the trust is to be administered iynjted States person under sectioment

2:212\\((' fors;ztrzt‘i’g;hi”;;‘: tl:;“stf?n Ssttritgse*n?%r?her7701(a)(30) hires an investment advisor Example 2Assume the same facts asEixample
) i isi , except that the trust instrument provides that all
provides that in the event that a creditor sues thftQr the trust, investment decisions madé P P

trustee in a United States court, the trust will autoby the inveStment ad\./i.SOI’ will be ConSidiuriS;j?)rr]ittij Iv(jcsgijl?nn:ngftt:: ;irCLijjiiirr?etso b'(l?h(:aezic?r(let(rjotl)y
matically migrate from Stat¥ to Countryz, a for- ered substantial decisions controlled b(i :

. . . ; . - {est is satisfied because a majority of the fiduciaries
eign country, so that no United States court will havehe United States person if the Unite re United States persons and therefore United

jurisdict_ion over the trust. A court yvithin the UniFe_d States person can terminate the invesstates persons control all the substantial decisions of
States is not able to exercise primary SUPEIVISIOf, o nt advisor's power to make investmerthe trust.

over the admmlstratl.on. OT the trust because Fhaecisions at will Example 3. Assume the same facts asxample

United States court's jurisdiction over the adminis="~"~" : 2 hat th ) di Py

tration of the trust is automatically terminated in the (i) Control. The termcontrol means - xcept that the trust instrument directs tDas to
make all of the trust’s investment decisions, but that

event the court attempts to assert jurisdictionhaving the power, by vote or otherwise, t(l\andBmay vetoC's investment decisions andB
Therefore, the trust fails to satisfy the court test fromake all of the substantial decisions 0fannot act to make the investment decisions on their
the time of its creation and is a foreign trust. the trust, with no other person having thewn. The control test is not satisfied because the
_— . power to veto any of the substantial decivnited States persons, and B, do not have the
(d) Control test—(1) Defmmonsf(l) sions. To determine whether Unitedower to make all of the substantial decisions of the
United States personThe termUnited

o ust.
States persomeans a United States per_States persons have control, it is nece¥

sarv to consider all persons who have au- Example 4 Assume the same facts asxample
son within the meaning of section y ! P w ve au exceptA andB may accept or vet@’s investment

thori mak ntial ision isi i
7701(2)(30). For example, a domestigh P 8 O e Cyecsians s can make ryesiment s o
corporation is a United States person, re- . " y . - recommended. The control test Is satisfied because
. (iv) Treatment of certain employee benthe United States persons control all substantial de-
gardless of whether its shareholders ar

United States persons é?fit trusts. Provided that United StatesCiSiO”S of the trust.

. ) L fiduciaries control all of the substantial

(i) Substantial decisionsThe term decisions made by the trustees or fiducia- (2) Replacement of any person whg had
substantial decisions means those decr'i'es the following types of trusts areauthorlty to m_ake a substantlal_demsmn
sions that persons are authorized or r?fee&\ed to satisfy the control test set fortﬂf the trust—(i) Replacemenf[ within 12
quired to make under the terms of th paragraph (a)(1)(ii) of this section— months. In the event of an inadvertent
trust instrument and applicable law an (A) A qualified trust described in Sec_change in any person thet .has the power
that are not ministerial. Decisions that arg, 401(a); to make a substantial deC|S|on of the tr_ust
ministerial include decisions regarding (B) A trust described in section 457(9);tha_t would cause the domestic or foreign
details such as the bookkeeping, the col- (C) A trust that is an individual retire- residency of the trust to change, the trust
lection of rents, and the execution of iNyent account described in section 408(a5,s allowed 12 months from the date of the
vestment decisions. Substantial decisions (D) A trust that is an individual retire- change to make necessary changes either
include, but are not limited to, decisionsnent account described in section 408(%ith respect to the persons who control
concerning— or 408(p); the subetantial decisions or with respeet to

(A) Whether and when to distribute in- (E) A trust that is a Roth IRA describedthe residence of such persons to avoid a

come or corpus; in section 408A: change in the trust’s residency. For pur-
(B) The amount of any distributions; (F) Atrust that is an education individ-Poses of this section, an inadvertent
(C) The selection of a beneficiary; ual retirement account described in se€hange means the death, incapacity, resig-
(D) Whether a receipt is allocable to intjon 530: nation, change in residency or other

come or principal; (G) Atrust that is a voluntary employ-change with respect to a person that has a
(E) Whether to terminate the trust; ees’ beneficiary association described ipower to make a substantial decision of
(F) Whether to compromise, arbitratesection 501(c)(9); the trust that would cause a change to the

or abandon claims of the trust; (H) Such additional categories of trustgesidency of the trust but that was not in-

(G) Whether to sue on behalf of theas the Commissioner may designate itended to change the residency of the
trust or to defend suits against the trust; revenue procedures, notices, or othdrust. If the necessary change is made
(H) Whether to remove, add, or replacguidance published in the Internal Revwithin 12 months, the trust is treated as
a trustee; enue Bulletin (see §601.601(d)(2)(ii)(b)). retaining its pre-change residency during
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the 12-month period. If the necessargrnmental agency or creditor to collect inPublic Law 104-188, 110 Stat. 1755 (26
change is not made within 12 months, thiarmation from or assert a claim against).S.C. 7701 note).
trust’s residency changes as of the date tife trust would cause one or more sub- (2) Trusts created after August 19,
the inadvertent change. stantial decisions of the trust to no longet996. If a trust is created after August 19,
(i) Request for extension of timéf  be controlled by United States persons. 1996, and before April 3, 1999, and the
reasonable actions have been taken to(4) Examples.The following examples trust satisfies the control test set forth in
make the necessary change to preventilustrate the rules of this paragraph (d): the regulations project REG-251703-96
change in trust residency, but due to cir- Example 1. Aa nonresident alien individual, is published under section 7701(a)(30) and
cumsf[ances beyond the trust’s co_n_trol_ thtge grantor and, durings lifetime, the sole benefi. (32) (1997—1 C.B. 795) (See §601.601.(d)-
trust is unable to make the modification;ary of a trust that qualifies as an individual retire{2) Of this chapter), but does not satisfy
within 12 months, the trust may provide anent account (IRA).A has the exclusive power to the control test set forth in paragraph (d)
written statement to the district directomake decisions regarding withdrawals from the IRA0f this section, the trust may be modified
having jurisdiction over the trust's returnand to direct its investments. The IRAs sole trustegy satisfy the control test of paragraph (d)
setting forth the reasons for failing to' & United States person within the meaning of segyy, pacemper 31, 1999. If the modifica-
. tion 7701(a)(30). The control test is satisfied with. .
make the necessary change within the rgssect to this trust because the special rule of palpn is Completed by December' 31., 1999,
quired time period. If the district directorgraph (d)(L)(iv) of this section applies. the trust will be treated as satisfying the
determines that the failure was due to rea- Example 2. Aa nonresident alien individual, is control test of paragraph (d) for taxable
sonable cause, the district director mafjie grantor of a trust and has the power to revoke tgears beginning after December 31, 1996,
grant the trust an extension of time tgrh“Stt' " Whot'ﬁ orin part, ?rl?] ret"eSttasszug"m'St_ (and for taxable years ending after August
malce the necessary change. Whether SEe™,o=,"% 247 o e st under seetotio, 1995, if he election under section
extension of time is granted is in the Sol@ust has one trusteB, a United States person, and1907(a)(3)(B) of the SBJP Act has been
discretion of the district director and, ifthe trust has one beneficiay, Bhas the discretion made for the trust).
granted, may contain such terms with retq Qistribute corpus or income @ In this case, de_:- (f) Election to remain a domestic
spect 0 assessitent as may be necessEIS T 1 1 It e A rust (1) Tuste elfgble to make the
tO- ensure that the correct amOL.mt of t%st is a foreign trust becauBedoes not control <';l|| %IECt.lon tF) remain domestia trust that
will be collected from the trust, itS OWn-gypstantial decisions of the trust. was in existence on August 20, 1996, and
ers, and its beneficiaries. If the district di- Example 3. Arust, TrustT, has two fiduciaries, that was treated as a domestic trust on Au-
rector does not grant an extension, th&andB. BothAandB are United States person&. gust 19, 1996, as provided in paragraph
trust’s residency changes as of the date eﬂdB hire C, an investment advisor who is aforeign(f)(Z) of this section, may elect to con-

. person, and may termina@s employment at will. tinue treatment as a domestic trust
the inadvertent change. The investment advisor makes the investment deci-

(i) Examples. The following exam- sjons for the trust.A andB control all other deci- noFWithSta_‘ndi_ng sectiqn 7701(2)(30)(E).
ples illustrate the rules of paragraphsions of the trust. Althoug has the power to make 1S €lection is not available to a trust that

(d)(2)(i) and (ii) of this section: investment decisiong andB are treated as control- Was wholly-owned by its grantor under
ling these decisions. Therefore, the control test isubpart E, part I, subchapter J, chapter 1,
Examplg 1.. Arust that satisfies the court tgst hassatisfied. ‘ N of the Code on August 20, 1996. The
three fiduciariesA, B,andC. AandB are United Example 4. Ga United States citizen, creates

States citizens ardis a nonresident alien. All deci- trust. The trust provides for income AcandB for %Iegtlon is available to a trust if only a
sions of the trust are made by majority vote of théife, remainder toA's andB's descendantsA is a portion of the trust was treated as owned
fiduciaries. The trust instrument provides that upononresident alien anB is a United States person. Dy the grantor under subpart E on August
the death or resignation of any of the fiduciar®s, The trustee of the trust is a United States perso@0, 1996. If a partially-owned grantor
is the successor fiduciaryA dies andD automati- The trust instrument authorizésto replace the tryst makes the e|ection, the election is ef-
cally becomes a fiduciary of the trust. WHarbe- trustee. The power to replace the trustee is a SUsctive for the entire trust. Also. a trust
comes a fiduciary of the trus is a nonresident stantial decision. Becauge a nonresident alien, T ’

alien. Two months aftek dies,BreplaceD with E,  controls a substantial decision, the control test is n§'2Y. N0t make the election if the trust has
a United States person. Becaevas replaced satisfied. made an election pursuant to section
with E within 12 months after the date A% death, 1907(a)(3)(B) of the SBJP Act to apply
during the period aftek's death and beforiEbegins  (e) Effective date-(1) General rule. the new trust criteria to the first taxable

to ;erve,dthe trtl'JStt sattisfies the control test and rExcept for the election to remain a dOyear of the trust ending after August 20,
mains a domestic trust. . . . . .
Example 2 Assume the same facts asixample MESHC {rust provided in paragraph (f) 0fl996, because that election, once made, is

1 except that at the end of the 12-month period aftdiS Section, this section is applicable tarevocable.
A's death,D has not been replaced and remains Husts for taxable years ending after Feb- (2) Determining whether a trust was
fiduciary of the trust. The trust becomes a foreigmuary 2, 1999. This section may be relie¢teated as a domestic trust on August 19,
trust on the date_A died unlgss the_district directopp by trusts for taxable years beginning996—(i) Trusts filing Form 1041 for the
grants an extension of the time period to make thgfter December 31, 1996, and also may hexable year that includes August 19,
relied on by trusts whose trustees hav&996.For purposes of the election, a trust
(3) Automatic migration provisions. elected to apply sections 7701(a)(30) anid considered to have been treated as a do-
Notwithstanding any other provision in(31) to the trusts for taxable years endinghestic trust on August 19, 1996, if: the
this section, United States persons are nafter August 20, 1996, under sectiorrustee filed a Form 1041, “U.S. Income
considered to control all substantial deci1907(a)(3)(B) of the Small Business Joffax Return for Estates and Trusts,” for the

sions of the trust if an attempt by any govProtection Act of 1996, (the SBJP Act)trust for the period that includes August

necessary change.
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19, 1996 (and did not file a Formdomestic trust for the period that includesion under section 1161 of the Taxpayer
1040NR, “U.S. Nonresident Alien In- August 19, 1996, (and that the trust didRelief Act of 1997. The trust must attach
come Tax Return,” for that year); and theot file a Form 1040NR for that period),to the amended Form 1040NR the state-
trust had a reasonable basis (within ther that the trust was not required to file anent required by paragraph (f)(3)(i) of
meaning of section 6662) under sectiofform 1041 or a Form 1040NR for the pethis section and a completed Form 1041
7701(a)(30) prior to amendment by theiod that includes August 19, 1996, withfor the 1997 taxable year. The items of
SBJP Act (prior law) for reporting as aan accompanying brief explanation as tmmcome, deduction and credit of the trust
domestic trust for that period. why a Form 1041 was not required to benust be excluded from the amended Form
(i) Trusts not filing a Form 1041. filed; and 1040NR and reported on the Form 1041.
Some domestic trusts are not required to (D) The name, address, and employefhe amended Form 1040NR for the 1997
file Form 1041. For example, certaindentification number of the trust. taxable year, with the statement and the
group trusts described in Rev. Rul. 81— (ii) Filing the required statement withForm 1041 attached, must be filed with
100 (1981-1 C.B. 326) (See 8601.601(dhe Internal Revenue Servidd) Except the Philadelphia Service Center no later
(2) of this chapter) consisting of trustsaas provided in paragraphs (f)(3)(ii)(E)than the due date, plus extensions, for fil-
that are parts of qualified retirement planthrough (G) of this section, the trust musing a Form 1041 for the 1998 taxable
and individual retirement accounts are nadttach the statement to a Form 1041. Thesar.
required to file Form 1041. Also, a do-statement may be attached to either the (D) If a trust has made estimated tax
mestic trust whose gross income for th€orm 1041 that is filed for the first tax-payments as a foreign trust based on ap-
taxable year is less than the amount ra@ble year of the trust beginning after Deplication of section 7701(a)(30)(E) to the
quired for filing an income tax return andcember 31, 1996 (1997 taxable year), drust, but has not yet filed a Form 1040NR
that has no taxable income is not requirei the Form 1041 filed for the first taxablefor the 1997 taxable year, when the trust
to file a Form 1041. Section 6012(a)(4)year of the trust beginning after Decemfiles its Form 1041 for the 1997 taxable
For purposes of the election, a trust thdier 31, 1997 (1998 taxable year). Thgear it must note on its Form 1041 that it
filed neither a Form 1041 nor a Formstatement, however, must be filed no latenade estimated tax payments based on
1040NR for the period that includes Authan the due date for filing a Form 1041reatment as a foreign trust. The Form
gust 19, 1996, will be considered to havéor the 1998 taxable year, plus extension4041 must be filed with the Philadelphia
been treated as a domestic trust on AuguBhe election will be effective for the 1997Service Center (and not with the service
19, 1996, if the trust had a reasonabl&axable year, and thereafter, until revokedenter where the trust ordinarily would
basis (within the meaning of sectioror terminated. If the trust filed a Formfile its Form 1041).
6662) under prior law for being treated a4041 for the 1997 taxable year without (E) If a trust forms part of a qualified
a domestic trust for that period and for filthe statement attached, the statemestock bonus, pension, or profit sharing
ing neither a Form 1041 nor a Fornshould be attached to the Form 1041 filedlan, the election provided by this para-
1040NR for that period. for the 1998 taxable year. graph (f) must be made by attaching the
(3) Procedure for making the election (B) If the trust has insufficient gross in-statement to the plan’s annual return re-
to remain domestie-(i) Required State- come and no taxable income for its 199quired under section 6058 (information
ment.To make the election, a statemenbr 1998 taxable year, or both, and thereeturn) for the first plan year beginning
must be filed with the Internal Revenudore is not required to file a Form 1041 forafter December 31, 1996, or to the plan’s
Service in the manner and time describeeither or both years, the trust must makeformation return for the first plan year
in this section. The statement must be ethe election by filing a Form 1041 for ei-beginning after December 31, 1997. The
titled “Election to Remain a Domesticther the 1997 or 1998 taxable year witlstatement must be attached to the plan’s
Trust under Section 1161 of the Taxpayethe statement attached (even though notformation return that is filed no later
Relief Act of 1997,” be sighed underotherwise required to file a Form 1041 fothan the due date for filing the plan’s in-
penalties of perjury by at least one trustetat year). The trust should only providdormation return for the first plan year be-
of the trust, and contain the following in-on the Form 1041 the trust's name, namginning after December 31, 1997, plus ex-
formation— and title of fiduciary, address, employetensions. The election will be effective
(A) A statement that the trust is electidentification number, date created, anébr the first plan year beginning after De-
ing to continue to be treated as a domestigpe of entity. The statement must be atember 31, 1996, and thereafter, until re-
trust under section 1161 of the Taxpayemched to a Form 1041 that is filed no latevoked or terminated.
Relief Act of 1997; than October 15, 1999. (F) Any other type of trust that is not
(B) A statement that the trustee had a (C) If the trust files a Form 1040NR forrequired to file a Form 1041 for the tax-
reasonable basis (within the meaning dhe 1997 taxable year based on applicable year, but that is required to file an in-
section 6662) under prior law for treatingion of new section 7701(a)(30)(E) to thdormation return (for example, Form
the trust as a domestic trust on August 1®ust, and satisfies paragraph (f)(1) of thi§227) for the 1997 or 1998 taxable year
1996. (The trustee need not explain theection, in order for the trust to make thenust attach the statement to the trust’s in-
reasonable basis on the election statelection the trust must file an amendedbrmation return for the 1997 or 1998 tax-
ment.); Form 1040NR return for the 1997 taxablable year. However, the statement must
(C) A statement either that the trusyear. The trust must note on the amendéx attached to an information return that
filed a Form 1041 treating the trust as &orm 1040NR that it is making an elecis filed no later than the due date for filing
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the trust’s information return for the 1998imitations for the trust's 1997 taxablePART 602—OMB CONTROL

taxable year, plus extensions. The elegear has expired. Additionally, if the dissNUMBERS UNDER THE

tion will be effective for the 1997 taxabletrict director grants an extension of timepAPERWORK REDUCTION ACT

year, and thereafter, until revoked or terit may contain terms with respect to as-

minated. sessment as may be necessary to ensurd’ar. 4. The authority citation for part
(G) Agroup trust described in Rev. Rulthat the correct amount of tax will be col602 continues to read as follows:

81-100 consisting of trusts that are partgcted from the trust, its owners, and its Authority: 26 U.S.C. 7805.

of qualified retirement plans and individ-peneficiaries. Par. 5. In §602.101, paragraph (c) is

ual retirement accounts (and any other (4) Revocation or termination of theamended by adding an entry in numerical

trust that is not described above and thafection—(j) Revocation of electionThe  grder to the table to read as follows:

is not required to file a Form 1041 or anyjection provided by this paragraph (f) to

information return) need not attach thee yreated as a domestic trust may only 602.101 OMB Control numbers.

statement to any return and should file thg,,oked with the consent of the Commis-

statement with the Philadelphia SerViC%ioner. See sections 684, 6048, and 6677 ok k&

Center. The trust must make the electiop. o federal tax consequences and re-

. . .pe C * % %
provided by this paragraph (f) by filing porting requirements related to the change( )
the statement by October 15, 1999. Thi trust residence _
election will be effective for the 1997 tax- (i) Terminatioﬁ of the electionAn CFR part of section Current OMB
able year, and thereafter, until revoked or .where identified control No.

election under this paragraph (f) to remain .
a domestic trust terminates if changes af"end described
required manner and timelf a trust fails made to the trust subsequent to the effec- x ok ok x *

to file the statement in the manner or timgve date of the election that result in the
provided in paragraphs (f)(3)(i) and (ii oftrust no longer having any reasonabl801.7701-7 .............. 1545-1600

this section, the trustee may provide Qa5|s (W'th,'n the meaning of sef:t|on
written statement to the district directo2662) for being treated as a domestic trust

having jurisdiction over the trust setting'nder section 7701(a)(30) prior to its Robert E. Wenzel,
forth the reasons for failing to file the@meéndment by the SBJP Act. The termi-
statement in the required manner or timdation of the election will result in the
If the district director determines that thdfust changing its residency from a do-
failure to file the statement in the requirednestic trust to a foreign trust on the effecy
manner or time was due to reasonabléve date of the termination of the elec-
cause, the district director may grant théion. See sections 684, 6048, and 6677 Donald C. Lubick,
trust an extension of time to file the statefor the federal tax consequences and re-
ment. Whether an extension of time iporting requirements related to the change
granted shall be in the sole discretion of trust residence.

the district director. However, the relief (5) Effective date.This paragraph (f) iS (ried by the Office of Federal Register on February
provided by this paragraph (f)(3)(iii) isapplicable beginning on February 23, 1999, 8:45 am., and published in the isue of the
not ordinarily available if the statute 0f1999. Federal Register for February 2, 1999, 64 F.R. 4967)

terminated.
(iii) Failure to file the statement in the

Deputy Commissioner of
Internal Revenue.

pproved January 13, 1999.

Assistant Secretary of
the Treasury.
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Part lll. Administrative, Procedural, and Miscellaneous

Electronic Funds Transfer — in employment tax deposits in calendatablished under 8 6302(h) of the Code if

Temporary Waiver of Failure to year 1997 must begin to use electronifl) the person is a member of a class of

Deposit Penalty for Certain funds transfer to make deposits of taxemxpayers first required to use such sys-

Taxpayers relating to return periods beginning on ote_m on or after July 1, 1997, and (2) the
after January 1, 1999. failure occurs before July 1, 1998.

Notice 99-12 In addition, under the regulations, tax- Notice 98-30, 1998-22 I.R.B. 9, pro-

payers with no employment tax depositgides that, in the case of taxpayers first re-
This notice provides guidance relating ejther 1995 or 1996, but with more tharguired to deposit electronically on or after
to the waiver of penalties announced ig50 000 in other federal tax deposits in eiduly 1, 1997, the Internal Revenue Ser-
News Release IR-98-68, issued Novemner 1995 or 1996, must use electroni¥ice will not impose the failure to deposit
ber 18, 1998. In IR-98-68, the Internajyngs transfer to make deposits of taxeRenalty under § 6656 solely for the failure
Revenue Service announced that it Willg|ating to return periods beginning on ot0 make the deposit electronically pro-
waive the failure-to-deposit penalty undegfter January 1, 1998. Taxpayers with n¥ided the deposit is otherwise made in a
8§ 6656 of the Internal Revenue Code fOémp|0yment tax deposits in 1997, butimely manner. This waiver applies only
certain taxpayers first required to makgyith more than $50,000 in other federalo deposit obligations incurred on or be-
federal tax deposits by electronic fundgax deposits in 1997, must use electronf@re December 31, 1998.

transfer beginning on or after July 1§,nds transfer to make de

1997, posits of taxes 5\t NUED TEMPORARY WAIVER

relating to return periods beginning on °HE PENALTY FOR CERTAIN
after January 1, 1999.
TAXPAYERS

Section 6656(a) provides that in the

Section 6302(h)(1)(A) provides that thecase of any failure by any person to de- For taxpayers first required to make fed-
Secretary will prescribe regulations necposit taxes on the prescribed date in aral tax deposits electronically on or after
essary for the development and impleauthorized government depository, duly 1, 1997, the Service will not impose
mentation of an electronic funds transfepenalty applies unless the failure is due tihe 10 percent § 6656 penalty solely for the
system for the collection of depositoryreasonable cause and not due to willfifhilure to make those deposits by elec-
taxes. Section 6302(h)(2) provides aeglect. Rev. Rul. 95-68, 1995-2 C.Btronic funds transfer. However, a taxpayer
phase-in schedule for the system. 272, provides that, absent reasonablill remain liable for the failure to deposit

Section 31.6302-1(h) of the Employ-cause, a taxpayer that is required to d@enalty under § 6656 (absent reasonable
ment Taxes and Collection of Income Tayosit federal taxes by electronic fundsause) if the taxpayer fails to make a re-
at Source Regulations prescribes rules foransfer is subject to the 10 percent failquired deposit in a timely manner.
implementing an electronic funds transfeure-to-deposit penalty if the taxpayer de- This waiver of the failure to deposit
system for the collection of depositoryposits the taxes by means other than eleenalty applies only to deposit obligations
taxes. Under the regulation, taxpayers ateonic funds transfer. incurred on or before June 30, 1999. The
required to deposit taxes by electronic Notice 97—-43, 1997-30 I.R.B. 9, propenalty waiver includes deposits made
funds transfer if the amount of their devides that, in the case of taxpayers first reafter June 30, 1999, provided the deposit
pository taxes in a specified earlier yeaquired to deposit electronically on or aftebligation was incurred on or before June
exceeds the applicable threshold amountuly 1, 1997, the Internal Revenue Se0, 1999.
The regulation provides that taxpayersice will not impose the failure-to-deposit  This waiver of the failure to deposit
with more than $50,000 of federal empenalty under § 6656 solely for the failurdenalty does not apply to taxpayers that
ployment tax deposits in calendar yeato make the deposit electronically, prowere required to begin using electronic
1995 must use electronic funds transfer teided the deposit is otherwise made in Binds transfer in 1995 or 1996.
make deposits that are due on or :_alfter Jutiymely manner. T'his Waiver applies OnlyDRAFTING INEFORMATION
1, 1997, and relate to return periods bde deposit obligations incurred on or be-
ginning on or after January 1, 1997. Taxfore December 31, 1997. The principal author of this notice is
payers with more than $50,000 in em- Section 931 of the Taxpayer Relief AcVincent G. Surabian of the Office of As-
ployment tax deposits in calendar yeaof 1997, Pub. L. No. 105-34, 111 Statsistant Chief Counsel (Income Tax and
1996 must use electronic funds transfer 881, provides that no penalty shall be imAccounting). For further information re-
make deposits of taxes relating to returposed under the Internal Revenue Codgarding the penalty waiver, contact Mr.
periods beginning on or after January Isolely by reason of a failure by a person tS8urabian at (202) 622-4940 (not a toll-
1998. Taxpayers with more than $50,000se the electronic fund transfer system efree call).

BACKGROUND
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Part IV. Items of General Interest
Notice of Proposed Rulemaking SUPPLEMENTARY INFORMATION: tor of the distributing plan provided the

Notice of Public Hearin receiving plan with a statement that the

g Background distributing plan had received an IRS de-
Relief From Disqualification for On September 22, 1995, Final Incom&€rmination letter indicating that the plan
Plans Accepting Rollovers Tax Regulations (T.D. 8619) under sec?Vas qualified.

REG-245562-96 lished in theFederal Register(60 F.R. Zglsed:glregulallctjions (L;ndE;r IS?fCtiﬁn
AGENCY: Internal Revenue Service49199). The final regulations provide (2)(31) would expand and clarify the

(% Treasuy
ployment Compensation Amendments 0?01(a)(31) andg402(c) First. the bro-
ACTION: Proposed regulations; amend1992 (UCA). A proposed amendment to osed teculations woulld clarif'y andpex-
ment. the regulations under section 401(a)(31§and thegrelief from disqualification cur-
_ _ was published in thEederal Registeron ently provided for plans that accept
SUMMARY: This document contains anSeptember 19, 1996 (REG-245562-9¢ " Y P! ol oy
amendent 0 he roposed reqUAtOne1 . 49279
that implements section 1509 of the Tax- UCA expanded the types of distributions szn administrator reasonably cor{cludes
payer Relief Act of 1997 (TRA'97). The from a qualified plan that are eligible to b he distributing plan is qualified under
proposed regulations provide guidance orolled over to an individual retirement aCaction 401(a) or 403(a) (even if later it is
the qualification of retirement planscount or individual retirement annuity, Ol jetermined that the distributing plan is
which accept rollover contributions fromto another qualified plan that accept§1Ot a qualified plan), but also if the plan
employees. This amendment to the praollovers (collectively referred to as eligi-, § i victrator reason’ably concludes that a
posed regulations clarifies that it is noble retirement plans). Such diStribUtion%istribution meets the other requirements
necessary for the distributing plan to havare referred to as eligible rollover distribu-to be an eligible rollover distribution (but
a favorable IRS determination letter irtions. UCAalso added a new qualification, o it is determined that this conclusion
order for the receiving plan administratoprovision under section 401(a)(31) that reg 55 incorrect). Second, the regulations
to reach a reasonable conclusion thatGuires qualified plans to provide employyyq, 4 extend this expanded relief from
contribution is a valid rollover contribu- €es with a direct rollover option. Under gjsqalification to plans that accept
tion. This amendment applies to anglirect rollover option, an employee mayq|ioyer contributions other than direct
qualified retirement plan receiving or dis-lect to have an eligible rollover distribu-q|5yer contributions.
tributing eligible rollover distributions.  tion paid directly to an eligible retirement e 1996 proposed regulations do not

_ plan. The direct rollover option is pro-mangate any particular documentation or
DATES: Written comments must be revided in addition to the pre'eX'S“”gprocedures that a plan administrator must

ceived by March 17, 1999. rollover provisions under section 402,,se in order to reach a reasonable conclu-
. Thus, an employee who receives an eligkion that a rollover is valid. The 1996
ADDRESSES: Send submissions tgle rollover distribution but who does Notoroposed regulations contain a series of
CC:DOM:CORP:R (REG-245562-96),elect a direct rollover still has the option tQxamples to illustrate the types of docu-
room 5226, Internal Revenue Serviceroll over the distribution to an eligible re-mentation and procedures that would be
POB 7604, Ben Franklin Station, Washtirement plan within 60 days of receipt.  sufficient to support this conclusion. In
ington, DC 20044. In the alternative, sub- The final regulations under sectioneach example, the employee making the
missions may be hand delivered Mondag01(a)(31) provide that a plan that accepigliover contribution provides the plan
through Friday between the hours of & direct rollover from another plan will agdministrator with a letter from the plan
a.m. and 5 p.m. to CC:DOM:CORP:Rnot fail to satisfy section 401(a) or 403(ahdministrator of the distributing plan stat-
(REG-245562-96), Courier's Desk, Inmerely because the plan making the disng that the distributing plan has received
ternal Revenue Service, 1111 Constitutiotribution is, in fact, not qualified underan IRS determination letter indicating that
Avenue NW., Washington, DC. Alterna-section 401(a) or 403(a) at the time of thghe distributing plan is qualified under
tively, taxpayers may submit commentslistribution if, prior to accepting the section 401(a). In response to concerns
electronically via the Internet by selectingollover, the receiving plan reasonablyhat the examples might be read to imply
the “Tax Regs” option on the IRS Homeconcluded that the distributing plan washat only a distribution from a plan with a
Page, or by submitting comments directiygualified under section 401(a) or 403(a)avorable IRS determination letter could
to the IRS Internet site at http://www.irs.The regulations provide, by way of exsupport a reasonable conclusion that a
ustreas.gov/prod/tax_regs/comments.htmfmple, that the receiving plan may rearollover was valid, section 1509 of TRA
sonably conclude that the distributing97 directs the IRS to issue guidance clar-
FOR FURTHER INFORMATION CON- plan was qualified under section 401(a) difying that it is not necessary for the dis-
TACT: Marjorie Hoffman, (202) 622- 403(a) where, before the receiving platributing plan to have a favorable IRS de-
6030 (not a toll-free number). accepted the rollover, the plan administraermination letter in order for the plan
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administrator of the receiving plan to reaCounsel for Advocacy of the Small Busi- A-14: (a) Acceptance of Invalid
sonably conclude that a contribution is aess Administration for comment on itsRollover Contribution* * *  While evi-
valid rollover contribution. impact on small business. dence that the distributing plan is the sub-
ject of a determination letter from the
Commissioner indicating that the distrib-

Hearin i i ifi
This amendment to the 1996 proposed 9 uting plan is qualified would be useful to

regulations is being issued in response to Before these proposed regulations afd€ '€C€iving plan administrator in rea-
the congressional directive in section 1508dopted as final regulations, consideras—onably, concluding tha’g thg cor.1tr.|but|on
of TRA 97 to clarify that it is not neces-tion will be given to any written com- is a valid rollover (_:on_trlbgtmn, It is not
sary for a distributing plan to have a favorments (a signed original and eight (851eCessary for Fhe .d|str|but|n.g plan to have
able IRS determination letter in order forzopies) or comments transmitted via |n-SUCh_ a determman_n_Ietter in order for the
the receiving plan administrator to reasorternet that are submitted timely to thdeceiving plan administrator to reach that
ably conclude that a contribution is a validRS. All comments will be available forconclusmn. T

rollover contribution. Accordingly, the public inspection and copying. Foxox ko

proposed regulations have been amendedA public hearing may be scheduled if (c) Examples* * *

to provide explicitly that it is not neces-requested in writing by a person that

sary for the distributing plan to have a fatimely submits written comments. If a Example 2(a) The facts are the samefa@mple
vorable IRS determination letter in ordepublic hearing is scheduled, notice of thé*exﬁe'ot th]?ér mSte|ad10,;the| letter AprOVId%d in Eara-
for the plan administrator of the receivingdate, time, and place for the hearing Wilgrap (c) ofExample 1Employee A provides the

Explanation of Provisions Comments and Requests for a Public

lan administrator of Plan M with a letter from the

plan to reach a reasonable conclusion thge published in thEederal Register. plan administrator of Plan O representing that Plan
a contribution is a valid rollover contribu- _ _ O satisfies the requirements of section 401(a) (or
tion. In addition, an example has beeRrafting Information representing that Plan O is intended to satisfy the re-
added in which an employee does not pro- quirements of section 401(a) and that the adminis-

The principal author of these regulatrator of Plan O is not aware of any Plan O provision
ons is Pamela R. Kinard, Office of theor operation that would result in the disqualification

ssociate Chief Counsel (Employee Bengf Plan O).
(b) Based upon such a letter, absent facts to the

vide a statement from the plan administraﬁ
tor of the distributing plan that the distrib-é
uting plan has received a favorable IRS . -
determination letter, but provides a stat efits and Exempt Organizations), IRS,

qq th | £ the IR contrary, a plan administrator may reasonably con-
L . .. owever, other personnel from the i ifi

ment from the distributing plan adminis- p Rlude that Plan O is qualified and that the amount
trator relating to the qualification of the

and Treasury Department participated ipaid as a direct rollover is an eligible rollover distri-

distributing plan. Of course, this exampléhelr development. bution. * ok ok x ok

and the other examples in the 1996 pro- * ok x % %

posed regulations are not intended to de- . John M. Dalrymple,
scribe the only types of information that £roposed Amendments to the Regulations Acting Deputy Commissioner

plan administrator can find to be sufficient

and, thus, the examples are not intended 5%¢gﬁgrdsu.’1gly, 26 CFR part 1 is amended
preclude reliance on other types of infor- ws:

of Internal Revenue.

(Filed by the Office of the Federal Register on De-

; ini cember 18, 1998, 8:45 a.m., and published in the
mation, such as opinions or statements IeART 1—INCOME TAXES issue of the Federal Register for Decl:oember 21,1998

garding the plan’s qualification provided o 63 FR. 70356)
by appropriate professionals expert in plan Paragraph 1. The authority citation for
qualification requirements. part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Special Analyses Par. 2. Section 1.401(a)(31)-1 as prolggggg 8; gL%?iisﬁgaF:Jr:zmakmg
It has been determined that this notic 8;?3 on Septedmger 1f9i| 199_6’ at 61 F.R. o _
of proposed rulemaking is not a signifi- » IS amended as Toflows: Communications Excise Tax;

cant regulatory action as defined in EO 1. Under Q&A-14, paragraph (a) iSPrepaid Telephone Cards

12866. Therefore, a regulatory assesé‘-mended by adding a sentence immedi-

ment is not required. It also has been qately after the second sentence. REG-118620-97

; : 2. Under Q&A-14, paragraph (c) is
termined that section 553(b) of the Ad- . ;
ministrative Procedure A(ct) (5 U.5.C amended by redesignatifiixample 2and AGENCY: Internal Revenue Service
chapter 5) does not apply to these regulx@mple 3as Example 3and Example 4 (IRS), Treasury.
rgtspectlvely, and adding a n&xample 2

tions, and because the regulation does n I
The additions read as follows:

ACTION: Notice of proposed rulemak-

impose a collection of information on ing and notice of public hearing.

small entities, the Regulatory Flexibility§l_401(a)(31)_1 Requirement to offer

Act (5 U.S.C. chapter 6) does not applyyirect rollover of eligible rollover SUMMARY: This document contains
Pursuant to section 7805(f) of the 'ntema(!iistributions; questions and answers. proposed rules for the application of the
Revenue Code, this notice of proposed communications excise tax to prepaid
rulemaking will be submitted to the Chief ok ok ok ok telephone cards (PTCs). The regulations
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implement certain changes made by thimelnternal Revenue ServiceAttn: IRS Background

Taxpayer Relief Act of 1997. They affectReports Clearance Officer, OP:FS:FP, ) )

certain telecommunications carriers, rewashington, DC 20224. Comments on_S€Ction 4251 imposes a 3 percent ex-
sellers, and purchasers of PTCs. Thite collection of information should be reSiS€ tax on amounts paid for three com-
document also provides notice of a publiceived by, February 16, 1998. Comment@unications services: local telephone

hearing on these proposed regulations. are specifically requested concerning: ~ S€'vice, toll telephone service, and tele-
Whether the proposed collection of inlyPewriter exchange service. The tax is

DATES: Written comments must be reformation is necessary for the propepaid_by the perso_n paying for those CO!’T\-
ceived by, March 17, 1998. Outlines operformance of the functions of theter- Munications services and, under section
topics to be discussed at the public heapal Revenue Serviceincluding whether 4291, is collected by the person receiving
ing scheduled for May 5, 1999, must behe information will have practical utility; that Payment. _

received by April 14, 1999. The accuracy of the estimated burden S€ction 1034 of the Taxpayer Relief

o associated with the proposed collection dhct Of 1997 added section 4251(d), effec-
ADDRESSES: Send submissions tojnformation (see below); tive November 1, 1997, which provides

CC:DOM:CORP:R (REG-118620-97), How the quality, utility, and clarity of special rulgs for the treatment of PTCs.
room 5226, Internal Revenue Servicege information to be collected may be epYnder section 4251(d), a PTC is any card
POB 7604, Ben Franklin Station, WaShhanced; or similar arrangement that permits its
ington, DC 20044. Submissions may be How the burden of complying with the holder to obtain communipatiops services
hand delivered Monday through Fridayyroposed collection of information may@nd to pay for such services in advance.
between the hours of 8 a.m. and 5 p.m. t@e minimized, including through the ap_The face amount of the PTC is treated as
CC:DOM:CORP:R (REG-118620-97),plication of automated collection tech-2" @mount paid for communications ser-
Courier’s Desk, Internal Revenue Serjgues or other forms of information tech/CeS and that amount is treated as paid
vice, 1111 Constitution Avenue, NW,nology: and when the PTC is transferred by any
Washington, DC. Alternatively, taxpayers Estimates of capital or start-up costs antflecommunications carrier to any person
may submit comments electronically Viasosts of operation, maintenance, and pufat is not a carrier.
the Internet by selecting the “Tax Regsthase of service to provide information.
option on the IRS Home Page, or by sub- The collection of information in this
mitting comments directly to the IRS In-proposed regulation is in §49.4251— These proposed regulations provide
ternet site at http://www.irs.ustreas.govA(d)(2). This information is required torules relating to the imposition of tax, the
prod/tax_regs/comments.html. The pubdocument the status of certain purchasedetermination of the face amount upon
lic hearing will be held in room 2615, In-of PTCs. The collection of information iswhich tax is imposed, and the identifica-
ternal Revenue Building, 1111 Constiturequired to obtain a benefit. The likelytion of the person liable for tax and the
tion Avenue NW, Washington, DC. respondents and recordkeepers are bugierson responsible for collecting tax. The
nesses and small businesses. purpose of the rules for determining the
FOR FURTHER_”\'FORMAT'_ON CON'_ Estimated total annual reporting burface amount is to implement Congres-
TACT: Concerning the hearing, submisyen: 24 hours. sional intent that the tax be imposed on a
sion of written comments, and to be Egtimated average burden per respo®TC’s retail value, whether a carrier sells
placed on the building access list to attengant: 25 hour. a PTC at retail or at wholesale to a trans-
the hearing, LaNita VanDyke, (202) 622- Estimated number of respondents: 96feree reseller. In certain limited circum-
7180; concerning the regulations, Bernard gstimated annual frequency of restances, these rules permit the use of a

Explanation of Provisions

H. Weberman (202) 622-3130 (not toll-ghonses: On occasion. safe harbor under which the face amount
free numbers). Estimated total annual recordkeepings equal to $0.30 per minute of service
) burden: 10 hours. provided. Because the IRS and Treasury
SUPPLEMENTARY INFORMATION: Estimated average annual burden pexpect the retail value of PTCs to change
Paperwork Reduction Act recordkeeper: 1.2 hours. over time and intend to review the per-

Estimated number of recordkeepers: 8ninute rate at regular intervals, this safe
The collection of information con-  An agency may not conduct or sponsoharbor expires on December 31, 2001.

tained in this notice of proposed rulemakand a person is not required to respond to, For purposes of determining whether a
ing has been submitted to the Office o0& collection of information unless it dis-transferor is a carrier and whether a trans-
Management and Budget for review in acplays a valid control number assigned bferee is a person that is not a carrier, the
cordance with the Paperwork Reductiotthe Office of Management and Budget. proposed regulations adopt the definition
Act of 1995 (44 U.S.C. 3507(d)). Com- Books or records relating to a collec-of telecommunications carrier used by the
ments on the collection of informationtion of information must be retained ag=ederal Communications Commission.
should be sent to th@ffice of Manage- long as their contents may become mateln general, this definition treats any
ment and Budget,Attn: Desk Officer ial in the administration of any internalprovider of telecommunications service
for the Department of the Treasury, Officéevenue law. Generally, tax returns ands a telecommunications carrier. In addi-
of Information and Regulatory Affairs, tax return information are confidential, agion, the proposed regulations provide
Washington, DC 20503, with copies tarequired by 26 U.S.C. 6103. that a transferor carrier is not responsible

1999-9 |.R.B. 47 March 1, 1999



for collecting the tax if it has been noti-U.S.C. chapter 6) is not required. Purpartment participated in their develop-
fied, in writing, by the purchaser of thesuant to section 7805(f) of the Internament.
purchaser’s status as a carrier and has Revenue Code, this notice of proposed
reason to believe otherwise. Providingulemaking will be submitted to the Chief

that notification does not relieve the purCounsel for Advocacy of the Small BUSi'Proposed Amendments to the Regulations
chaser from liability for tax if the pur- ness Administration for comment on its

chaser is not, in fact, a carrier. Furthelimpact on small business. Accordingly, 26 CFR part 49 is pro-
more, the rules in the Excise Tax ) ) posed to be amended as follows:
Procedural Regulations (26 CFR part 4dyomments and Public Hearing

relating to collectors of tax under chapter PART 49—FACILITIES AND

Before these proposed regulations ar€rvICES EXCISE TAXES
33 of the Internal Revenue Code do r‘Oagdopted as final regulations, considera-

apply FO noncarrier purchasers. tion will be given to any written com- Paragraph 1. The authority citation for
Du(;lng tr:e.develﬁpmegt ofdthe PO ents (a signed original and eight (8part 49 is revised to read as follows:

Fg:;vergg:;lqaljli?igz éoic:leanir?g thzret?;:t?/opies) that are submitted timely to the Authority: 26 U.S.C. 7805, unless oth-

ment of multi-use cards and enhanced SeIES. All comments will be available for erwise _noted. _

vices cards. Multi-use cards are P_I_Cgublic ins_pection_ and copying. Section 49.4251-4 also issued under 26

that can aIs'o be used to purchase iter?sA public hearing has been schedule_dJ.S.C. 4251(d).' .

other than communications services, SuClg?rWednesday, May 5, 1999, at 10 a.m. in Par. 2. Section 49.4251-4 is added to

room 2615, Internal Revenue Buildingread as follows:

as gas, groceries, etc. Enhanced servic D :
cards are PTCs that can also be used §11 Constitution Av_en_ue NW, Washmg—
ton, DC. Due to building security proce

purchase nontaxable informational ser-, -

vices such as stock quotations or access yres, visitors must enter at the 10th, (a)In general. In the case of communi-

a 900 number. The proposed regulatiori3t ¢! €ntrance, located between Consiiations services acquired by means of a

do not include special rules for multi-usd|tion and Pennsylvania Avenues, NW. Iiyrepaid telephone card (PTC), the face

or enhanced services cards. However, tiaddition, all visitors must present photo, mount of the PTC is treated as an

IRS and Treasury request comments gientification to enter the building. Be-amount paid for communications services

this issue. cause of access restrictions, visitors wilkng that amount is treated as paid when
The regulations are proposed to be eflot be admitted beyond the immediate eqne pTC s transferred by any carrier to

fective at the beginning of the first calen{r@nce area more than 15 minutes befotg, person that is not a carrier. This sec-

dar quarter after they are published d&'® hearing starts. For information aboyjon provides rules for the application of

final regulations. Carriers and transfered@Ving a visitor's name placed on thgpg section 4251 tax to PTCs.

may, however, rely on the proposed ruleBuilding access list to attend the hearing, () pefinitions.

in determining the treatment of PTCSe€ the FOR FURTHER INFORMATION ' carrier means a telecommunications

849.4251-4 Prepaid telephone cards.

transferred before the effective date. ~ CONTACT caption. _ carrier as defined in 47 U.S.C. 153.
An outline of the topics to be discussed Comparable PTQneans a currently
Special Analyses and the time to be devoted to each topic @ ajjaple dollar card or tariffed unit card

. . ._signed original and eight (8) copies) mu i
It has been determined that this notlcgg b 'ttg db ght ( )th Ft) ')h Sother than a PTC transferred in bulk or
of proposed rulemaking is not a signifi- e st TI © | y any petrsont tha Whls es Ghder special circumstances, such as for
i ! . resent oral comments at the hearin i i
romotional purposes) that provides the
cant regulatory action as defined in E utlines must be received by April 14(:!3 o n% Fr)n nt) . rrr:m .
12866. Therefore, a regulatory assesss Same type and amount of communications

1999, services as the PTC to which it is being

ment is not required. It also has been dé-
termined that section 553(b) of the Ad- The rules of 26 CFR 601'601(a)(.3)C0mpared-

ministrative Procedure Act (5 U.s.c 2P t0 the hearing. A period of 10 min- - pojiar card means a PTC the value of
u

chapter 5) does not apply to these regula_tes_ will be allotted to each person fofpich is designated by the carrier in dol-
tions. Itis hereby certified that the collecMaking corgmel;]ts. nd the scheduli lars (even if also designated in units of
tion of information in these regulations hAn agenda showing the scheduling ofeyyice), provided that the designated
will not have a significant economic im-he speakers W'”. t_)e prepared after thga e s not less than the amount for
pact on a substantial number of small eﬁ_eadlme for receiving requests to speahich the PTC is expected to be sold to a

tities. This certification is based on the'@S passed. Copies of the agenda will hy|ger,

fact that the time required to prepare 0?vailable free of charge at the hearing. Holder means a person that purchases

retain the notification is minimal and will Drafting Information other tha_m for resale.

not have a significant impact on those Prepaid telephone card (PT@)eans a
small entities that are required to provide The principal author of these regulacard or similar arrangement that permits
notification. Furthermore, notification istions is Bernard H. Weberman, Office ofts holder to obtain a fixed amount of
provided only once to each seller. AcAssistant Chief Counsel (Passthroughsommunications services by means of a
cordingly, a Regulatory Flexibility Analy- and Special Industries). However, othecode (such as a personal identification
sis under the Regulatory Flexibility Act (5personnel from the IRS and Treasury Daaumber (PIN)) or other access device pro-
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vided by the carrier and to pay for thosgent amount per unit multiplied by thetion to the carrier that transfers a PTC, the
services in advance. designated number of units on the PTCRurchaser remains liable for the tax im-

Tariff means a schedule of rates andr posed on the transfer of the PTC.
regulations filed by a carrier with the Fed- (3) If the PTC is transferred before Jan- (3) ExemptionsAny exemptions avail-
eral Communications Commission. uary 1, 2002, and is of a type that ordina@ble under section 4253 apply to the

Tariffed unit cardmeans a unit card ily is used entirely for domestic commu-transfer of a PTC from a carrier to a
that is transferred by a carrier— nications service, $0.30 multiplied by theéholder. Section 4253 does not apply to

(1) To a holder at a price that does nanaximum number of minutes of domestidhe transfer of a PTC from a carrier to a
exceed the designated number of units @mmunications service on the PTC.  transferee reseller.
the PTC multiplied by the carrier’s tar- (B) Sales not at arm’s lengthin the (e) Examples.The following examples
iffed price per unit; or case of a transfer of an untariffed unitllustrate the provisions of this section:

(2) To a transferee reseller subject to eard b)_/ a carrier to a transferee reseller Example 1. Unit card: sold to individuali) On
contractual or other arrangement undestherwise than through an arm’s-lengtfepryary 1, 2000, A, a carrier, sellpepaid tele-
which the price at which the PTC is soldransaction, the fair market retail value ophone cardat A's retail store to P, an individual, for
to a holder will not exceed the designatethe PTC shall be substituted for thé's use in making telephone calls. Aprovides P with
number of units on the PTC multiplied byamount determined in paragraph (c)(3)2 PIN-_The face of the card is marked *400 min-
the carrier’s tariffed price per unit. (i))(A)(2) of this section. utes.” The sales price is $100. A tariff has not been

| . filed for the units on the card. The toll telephone

Transfereemeans the first person that (4) Exclusion. Any separately stated serice acquired by purchasing the card will be ob-
is not a carrier to whom a PTC is transstate or local tax imposed on the furnishtined by entering the PIN and the telephone number
ferred by a carrier. ing or sale of communications service# be called.

Transferee resellemeans a transfereeand any separately stated section 4251 tax(!) Because Ppurchased from a carrier other than

. . L or resale, P is a holder. The card provides its
that p_urchases a PTC for resale. are dlsrega_rded in determining, for purg 4e b With a fixed amount of communications

Unit card means a PTC other than goses of this paragraph (c), the amouRtrvices (400 minutes of toll telephone service) to be
dollar card. for which a PTC is sold. obtained by means of a PIN, for which P pays in ad-

Untariffed unit cardmeans a unit card  (d) Liability for tax—(1) In general. vance of obtaining service; therefore, the card is a
other than a tariffed unit card. Under section 4251(d), the sectior < Because the value of the PTC is not desig-

. . . nated in dollars and a tariff has not been filed for the

(c) Determination of face amour{(1) 4251(a) tax is imposed on the transfer of @i on the PTC, the PTC is an untariffed unit card.
Dollar card. The face amount of a dollarPTC by a carrier to a transferee. The pepecause it is transferred by the carrier to the holder,
card is the designated dollar value. son liable for the tax is the transferee. Exhe face amount is the sales price ($100).

(2) Tariffed unit card. The face amount cept as provided in paragraph (d)(2) of (i) The card is a PTC; thus, under section
of a tariffed unit card is the designatedhis section, the person responsible fof2>-(d): the face amount is treated as an amount

. Y _ . h paid for communications services and that amount is
number of units on the PTC multiplied bycollecting the tax is the carrier transferyeated as paid when the PTC is transferred from A
the tariffed price per unit. ring the PTC to the transferee. If a holdew . Accordingly, at the time of transfer, P is liable

(3) Untariffed unit care—(i) Transfer purchases a PTC from a transferee réor the 3 percent tax imposed by section 4251(a).
to holder. The face amount of an untar-seller, the amount the holder pays for thghe tax is $3 (3%< $100 (the face amount of the
iffed unit card transferred by a carrier to #TC is not treated as an amount paid ftgggg)brgzuslh;hgstfi p:'ids ?Zsz;jélgslgotrhfoﬁ;gt?
holder is the amount for which the carriecommunications services and thus tax igg the tax from P.
sells the PTC to the holder. not imposed on that payment. Example 2. Unit card; given to individual. (i)

(i) Transfer to transferee reseller(A) (2) Effect of statement that purchaser ighe facts are the same asfirample 1except that
In general. The face amount of an untar-a carrier—(i) On transferor. A carrier nstead of selling a card, Agives a 40 minute card to
iffed unit card transferred by a cgrrier to d@hat traqsfers a PTC tp a purchaser is ng't (i) Although the card provides P with a fixed
transferee reseller is, at the option of theesponsible for collecting the tax if, at th&mount of communications services (40 minutes of
carrier,— time of transfer, the transferor carrier hasill telephone service) to be obtained by means of a

(1) The highest amount for which thereceived written notification from the pur-PIN. P does not pay for the service. Therefore, the
carrier sells an identical PTC to a holdechaser that the purchaser is a carrier, alﬁe e‘:)'hsoz‘::ai;%/‘i’e” though itis called a *prepaid
that ordinarily would not be expected tahe transferor has no reason to believe (iii) Because the card is not a PTC, section
buy more than one such PTC at a time (fitherwise. The notification to be pro-4251(d) does not apply. Furthermore, no tax is im-
the carrier makes such sales on a regulaided by the purchaser is a statemenppsed by section 4251(a) because no amount is paid
and arm’s-length basis) or the faceigned under penalties of perjury by a pefor the communications services. _
amount of a comparable PTC (if the carson with authority to bind the purchaser, EX@mPle 3. Unit card; adding value. () After

. . . __using the card described Example 2P arranges
rier does not make such sales on a reguldnat the purchaser is a carrier (as deflnqﬁthAby telephone to have 400 minutes of toll tele-

and arm’s-length basis); in paragraph (b) of this section). Thehone service added to the card. The sales price is
(2) 165 percent of the amount forstatement is not required to take any pa$100. Pis told to continue using the PIN provided
which the carrier sells the PTC to theicular form. with the card.

transferee reseller (including in that (i) On purchaser.f a purchaser that is (1) Because P purchased from a carrier other than
or resale, P is a holder. The arrangement provides

amount, in addition to any sum certaimot a carrier provides the notification desg poider, P, with a fixed amount of communications
fixed at the time of the sale, any continscribed in paragraph (d)(2)(i) of this secservices (400 minutes of toll telephone service) to be
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obtained by means of a PIN, for which P pays in ademers will purchase other than for resale they wilservice acquired by purchasing the card will be ob-
vance of obtaining service; therefore, the arrangése holders. Each card sold by R provides its holdetained by entering the PIN and the telephone number
ment is a PTC. Because the value of the PTC is nBfs customer, with a fixed amount of communica+to be called.
designated in dollars and a tariff has not been filetions services (400 minutes of toll telephone service) (ii) Because S purchased from a carrier for resale,
for the units on the PTC, the PTC is an untariffedo be obtained by means of a PIN, for which R’s cusS is a transferee reseller. Because S’s customers will
unit card. Because it is transferred by the carrier tomer pays in advance of obtaining service; thergaurchase other than for resale they will be holders.
the holder, the face amount is the sales price ($100pre, each card is a PTC. Because the value of eaglach card sold by S provides its holder, S’s cus-
(iii) The arrangement is a PTC; thus, under sed®TC is not designated in dollars and a tariff has nabmer, with a fixed amount of communications ser-
tion 4251(d), the face amount is treated as abeen filed for the units on the PTC, each PTC is avices (100 minutes of toll telephone service) to be
amount paid for communications services and thaintariffed unit card. obtained by means of a PIN, for which S’s customer
amount is treated as paid when the PTC is trans- (iii) The PTCs are untariffed unit cards trans-pays in advance of obtaining service; therefore each
ferred from A to P. Accordingly, at the time of trans-ferred by the carrier to a transferee reseller. Thusard is a PTC. Because the value of each PTC is not
fer, P is liable for the 3 percent tax imposed by sed¢he face amount is determined under paragrapdesignated in dollars and D sells the PTCs to S sub-
tion 4251(a). The tax is $3 (3% $100 (the face (c)(3)(ii) of this section, which permits C to choosgect to an arrangement under which the price at
amount of the PTC)). Thus, the total paid by P ifrom three alternative methods. Under paragrapiyhich the PTCs are sold to holders will not exceed
$103, the $100 sales price plus $3 tax. Ais respongi)(3)(ii)(A)(1) of this section, the face amount ofthe designated number of units on the PTC multi-
ble for collecting the tax from P. each PTC would be $110, the highest amount fgjlied by D’s tariffed price per unit, each PTC is an
Example 4. Dollar card; sold other than for re- which C sells to customers purchasing a single PTGgriffed unit card. Because the PTCs are tariffed unit
sale. (i) On February 1, 2000, B, a carrier, sellalternatively, under paragraph (c)(3)(ii)(A)(2) of cards, the face amount of each PTC is $33, the des-
100,000 prepaid telephone cards to Q, an authis section, a face amount of $99 per PTC may U@nated number of units on the PTC multiplied by
dealer. Q will give away a card to each person thatsed. This face amount is computed as followshe tariffed price per unit (108 $0.33 = $33), even
visits Q’s dealership. B provides Q with a PIN for165% x $600,000 (the $40,000 sum certain plus thehough the actual retail sale price of the cards is $30.
each card. The face of each card is marked “$2$560,000 contingent amount (10,000 PTXs100 (iii) The cards are PTCs; thus, under section
The sales price for the 100,000 cards is $50,000nits = 4,000,000 units< $0.14 per unit)) = 4251(d), the face amount is treated as an amount
The toll telephone service acquired by purchasin§990,000+ 10,000 (the total number of PTCs sold).paid for communications services and that amount is
the card will be obtained by entering the PIN and thginally, under paragraph (c)(3)(ii)(A)(3) of this sec-treated as paid when the PTC is transferred from D
telephone number to be called. tion (assuming the PTCs are of a type that ordinarilyy 5. Accordingly, at the time of transfer, S is liable
(i) Because Q purchased from a carrier otheis used entirely for domestic communications seftyr the 3 percent tax imposed by section 4251(a).
than for resale, Q is a holder. Each card provides itdces), a face amount of $120 ($0.30 per un#00  The tax is $990 (39 $33,000 (1,000 PTCs multi-
holder, Q, with a fixed amount of communicationsunits) may be used. plied by the $33 face amount of each PTC)). Thus,
services ($2 of toll telephone service) to be obtained (iv) The cards are PTCs; thus, under sectiofhe total paid by S is $25,990, the $25,000 sales
by means of a PIN, for which Q pays in advance 04251(d), the face amount is treated as an amouaﬁce plus $990 tax. D is responsible for collecting
obtaining service; therefore, each card is a PTC evguaid for communications services and that amount {§a tax from S.
though Q’s visitors do not pay for the cards. Théreated as paid when the PTCs are transferred from Example 7.Transfer of card that is not a PTC. (i)
value of each PTC is designated in dollars; theres to R. Accordingly, at the time of transfer, R is li-, February 1, 2000, E, a carrier, provides a tele-
fore, each PTC is a dollar card. Because the PTCable for the 3 percent tax imposed by sectithOne card to T, an individual, for T's use in making

a dollar card, the face amount is the designated dal251(a). The amount of the tax is computed as fo zlephone calls. E provides T with a PIN. The card

fovides access to an unlimited amount of commu-
nications services. E charges T $0.25 per minute of

lar value ($2). lows (assuming that C chooses to determine the fa
(i) The cards are PTCs; thus, under sectiommount as provided in paragraph (c)(3)(ii))(A)(2) o
4251(d), the face amount is treated as an amouiitis section): 3%x $99 (the face amount of the service, and bills T monthly for services used. The
paid for communications services and that amount BTC) = $2.97 per PT& 10,000 PTCs = $29,700 communications services acquired by using the card
treated as paid when the PTCs are transferred froax. Thus, the total paid by R at the time of transfep ;) be obtained by entering the PIN and the tele-
B to Q. Accordingly, at the time of transfer, Q is li-is $69,700, the $40,000 sum certain plus $29,70F%0m3 number to be called.
able for the 3 percent tax imposed by sectiotax. C is responsible for collecting the tax from R. (ii) Although the communications services wil
4251(a). The amount of the tax is computed as fol- (v) In 2000 and 2001, R sells PTCs to its CUSEa obtained by means of a PIN, T does not receive a
lows: 3% X $2 (the face amount of the PTC) =tomers for varying amounts. Because any amou ed amount of communications services. Also. T
$0.06 per PTC< 100,000 PTCs = $6,000 tax. Thus,paid for a PTC purchased from a transferee resellggmnot pay in advance since the amount of T's p’ay_
the total paid by Q is $56,000, the $50,000 saleis not an amount paid for communications service§hent obligation depends upon the number of min-
price plus $6,000 tax. B is responsible for collectingno tax is imposed on R’s sale of a PTC.
the tax from Q. (vi) On February 15, 2001, C informs R that
Example 5.Unit card; sold to transferee reseller.3,000,000 minutes were used during the 12-mont£|251(d) does not apply. However, the tax imposed
(i) On February 1, 2000, C, a carrier, sells 10,00period. R pays C $420,000 ($0.%43,000,000), the by section 4251(a) applies to the a,mounts paid by T
prepaid telephone cards to R, a convenience stocentingent amount agreed to when R purchased trtng for communications services. Accordingly, at
owner. R will sell the cards to individuals for theirPTCs. No tax is imposed on this payment. Tax Wat%e time an amount is paid for corﬁmunications ,ser—
own use. C provides R with a PIN for each cardmposed when the PTCs were transferred to R. Tr{/?ces Tis liable for tax. E is responsible for collect-
The face of each card is marked “400 minutes.” Aontingent amount paid in 2001, based on the ”“”ﬂﬁg th,e tax from T '
tariff has not been filed for the units on the card. C’der of minutes used, does not change R’s tax liability. '
sales price to R is $40,000 to be paid at the time of Example 6. Tariffed unit card; sold to transferee (f) Effective date.This section is ap-
sale, plus a contingent amount equal to $0.14 faeseller. (i) On February 1, 2000, D, a carrier, sells . ] ’
each minute of service used within 12 months to b& 000 prepaid telephone cards to S, a convenienE’é'CabIe with respect to PTCs transferred
paid at the end of the 12-month period. C also seligore owner, for $25,000. The value of the cards Y & carrier on or after the first day of the
the identical card at its retail store for $110 to cusaot denominated in dollars, but the face of the carfirst calendar quarter beginning after the
tomers purchasing one card, or for $90 each to cus- marked “100 minutes” and a tariff of $0.33 pergate of publication of the final regulations
tomers purchasing five or more cards. The toll teleminute has been filed for the units on the card. -
phone service acquired by purchasing the card wiligrees that it will sell the cards to individuals forﬁ1 theFederal Register.
be obtained by entering the PIN and the telephoribeir own use and at a price that does not exceed

utes used. Therefore, the card is not a PTC.
(iii) Because the card is not a PTC, section

Michael P. Dolan,

number to be called. $0.33 per minute. S actually sells the cards for $30 L
(ii) Because R purchased from a carrier for reeach (i.e., at a price of $0.30 per minute). D pro- Deputy Commissioner of
sale, R is a transferee reseller. Because R’s cugdes S with a PIN for each card. The toll telephone Internal Revenue.

March 1, 1999 50 1999-9 [|.R.B.



(Filed by the Office of the Federal Register on Deternet site at: http://www.irs.ustreas.govand its tax year ends at that time for all
cember 16, 1998, 8:45 a.m., and published in t*Erod/tax_regs/comments.html. The pubFederal income tax purposes. The sub-
g;”;;%gg;;dera' Register for December 17, 199 haaring will be held in room 2615, In-sidiary’s items for the period beginning
o ternal Revenue Building, 1111 Constituon the day after it becomes a member of
tion Avenue, NW, Washington, DC. the consolidated group are generally in-

: : cluded in the consolidated return of the
Notice of Proposed Rulemaking  For FURTHER INFORMATION CON- group. The subsidiary’s items for the pe-

NOtlce Of PUbIIC Hearlng TACT: Concerning the regulations, JefTiod prior to its becoming a member gen-

Acquisition of an S Corporation frey L. Vogel, (202) 622-7770; concem-grally are included in a separate return.
ing submissions, the hearing, and/or to be A small business corporation’s election
placed on the bU|_Id|ng access list to attenghder section 1362(a) to be an S corpora-
the hearing, LaNita Van Dyke, (202) 622+jon terminates under section 1362(d)(2)
REG-106219-98 7180 (not toll-free numbers). if it ceases to be a small business corpora-
tion. A small business corporation cannot
AGENCY: Internal Revenue ServiceSUPPLEMENTARYINFORMATION: o0 5 corporate shareholder. Thus, an S
(IRS), Treasury. Background corporation election terminates when the
ACTION: Notice of 4 rulemak corporation has another corporation as a
. + Notice of proposed rulemak-  Thjs document contains proposedhareholder. The termination is effective
ing and notice of public hearing. amendments to the Income Tax Regulan the day the corporation becomes a
SUMMARY: This document containstlons (26 CFR part 1) under section 150§hareholdgr. When_ the termination of an
: : gf the Internal Revenue Code of 1986 (thg corporation election becomes effective
proposed regulations under section 150Z. . . .
. : .consolidated return regulations). Then any day other than the first day of the
The proposed regulations provide specifi¢ o . .
- amendments apply to acquisitions by gaxable year, the taxable year in which the
rules that apply to the acquisition of the, g jjjgareq group of at least eighty pettermination occurs is an S termination
stock of an S corporation by an af“filiatedp ; ;
. L . cent of the stock of an S corporationyear under section 1362(e)(4). The S ter-
group of corporations that joins in the fil- : ; L ) .
When a consolidated group acquires an fination year is comprised of a short tax-

ing of a consolidated return. These rUIeéor oration, the interaction of the consoligp| for which th ion i
eliminate the compliance burdens associ- P ' : able year for whic t_e corporation is an S
dated return regulations and the subchaporporation (the portion of the S termina-

ated with filing a separate return for thefer S rules requires the filing of a separatgo i

day that an S corporation s acquired by feturn for theqda of the a?: uisitiorl? I Sl ending on the day defore fhe ter
consolidated group. Additionally, the or the day - acquisition. Tnminating event occurs, or S short year)
proposed regulations clarify thatMost situations, complying with this re-and a short taxable year for which the cor-
§1.1502-76(c) continues to provide ruleguwement results in an unnecessary aghoration is a C corporation (the remainder

Ministrative burden for taxpayers. of the S termination year, or C short year).

for the filing of the separate return for a The proposed reaulations also clarif A i :
corporation’s items for the period not in- impaé)t of th991994 revisions ty Under section 1362(e)(6)(D), if there is
cluded in the consolidated return. Thi b % change in ownership of 50 percent or

document also provides notice of a publi 1.1502-76(b) (T.D. 8560, 1994-2 C.Bmore of the stock in a corporation during
hearing on these proposed regulations. 00). The 1994 revisions provided taxthe S termination year, items of income,
payers greater certainty and prevented igin, |oss, deduction, and credit must be
DATES: Written comments must be refonsistent allocations qf items between gjiocated between the S short year and the
ceived by March 10, 1999. Outlines of€Parate and a consolidated return.  The short year on the basis of the corpora-
topics to be discussed at the public heaPfoPoSed regulations clarify that the dugion’s normal method of accounting, as
ing scheduled for March 31, 1999, at 1§/ate for the filing of the separate returfjetermined under section 446 (also re-
a.m. must be received by March 17, 19940r the period not included in the consoliferred to as a closing of the corporation’s
ADDRESSES: Send submissions todated return continues to be governed byooks) as of the close of the S short year,

by a Member of a Consolidated
Group

CC:DOM:CORP:R (REG-106219-98),Ihe rules in §1.1502-76(c). rather than a daily proration or other
room 5226, Internal Revenue SerViceAcquisition of an S Corporation method. The S short year and the C short
POB 7604, Ben Franklin Station, Wash- year are treated as two separate taxable

ington, DC 20044. Submissions may be Section 1.1502-76(b)(1)(i) providesyears for most purposes. Separate returns
hand delivered Monday through Fridaythat a consolidated return must includare required for the S short year and the C
between the hours of 8 a.m. and 5 p.m. thhe common parent’s items of incomeshort year, and the due date for the S short
CC:DOM:CORP:R (REG-106219-98),gain, deduction, loss, and credit for thegrear return is the date by which the C
Courier’s Desk, Internal Revenue Sereonsolidated return year and each sulshort year return must be filed.

vice, 1111 Constitution Avenue, NW,sidiary’s items for the portion of the year When an S corporation becomes a
Washington, DC. Alternatively, taxpayersor which the subsidiary is a membermember of a consolidated group, the in-
may submit comments electronically viaGenerally under §1.1502—76(b)(1)(ii)(A),teraction of the consolidated return regu-
the Internet by selecting the “Tax Regsa subsidiary becomes a member of thlations and the subchapter S rules results
option on the IRS Home Page, or by sulksonsolidated group at the end of the daiy the corporation having three taxable
mitting comments directly to the IRS In-on which its status as a member changgseriods for the year of the acquisition for
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which Federal income tax returns are dueection 1362(d)(2) continues to becomat the end of the day on which its status as
(1) an S short year that ends on the dagffective on the day of the acquisitiona member changes, and its tax year ends
before the acquisition by the consolidatetiowever, because the consolidated retuat that time for all Federal income tax pur-
group, (2) a C short year consisting solelyegulations create a separate taxable ygamses. Section 1.1502—76(b)(2)(i) gener-
of the day of the acquisition, and (3) dor the corporation, the first day of whichally provides that the returns that end and
short taxable year (included in the consoks the day on which the S corporatiorbegin with a subsidiary becoming (or
idated return) for any items occurringelection terminates, there is no S terminaeasing to be) a member of the consoli-
after the day of the acquisition. Althoughtion year within the meaning of sectiondated group are subject to the rules of the
three separate taxable periods are created62(e)(4). Consequently, sectiorinternal Revenue Code applicable to short
when an S corporation becomes a mem362(e) technically does not apply to th@eriods, as if the subsidiary ceased to
ber of a consolidated group, existing rulegorporation. exist on becoming a member (or first ex-
preclude an allocation of items properly Notwithstanding that there is no there issted on becoming a nonmember). Sec-
attributable to either the C short year ofo S termination year, the proposed reguléion 1.1502-76(c) provides rules for the
the consolidated year to the S short yeajons provide rules similar to those thafiling of the separate return for the period
for example, through a daily proration ofwould have applied under section 1362(ejhe subsidiary was not included in the
the items attributable to the year of the agynder the proposed regulations, as undepnsolidated group.
quisition. Section 1362(e)(6)(D). section 1362(e)(1)(A), the S corporation’s The IRS and Treasury are concerned
The IRS and Treasury have determineghort taxable year ends at the end of ttibat a broad application of the provisions
that the compliance burdens associateghy preceding the date of the acquisitiorf §1.1502—76(b) could be construed to
with filing a separate return for the dayrhe Federal income tax return for the finalequire an accelerated filing of the sepa-
that an S corporation is acquired by a cofjzxaple year of the S corporation will bgate return by the fifteenth day of the third
solidated group are not necessary tgye at the earlier of: (1) the date the S comonth following the end of the short tax-
achieve the separate goals of sectigfpration return would have been due if theble year that resulted from the corpora-
1362(e) and the consolidated returmn regyayaple year of the S corporation did notion joining or leaving the consolidated
lations. The proposed regulations willeng or (2) the date the consolidated group@oup. This interpretation would, in ef-
eliminate this requirement in most situazetym for the taxable year that includes théect, override the provisions in §1.1502-
tions, while preserving the purpose and efqjisition is due. 76(c) concerning the due date for the fil-
fect of the rules under section 1362(€). These proposed regulations also preng of a separate return.
These proposed regulations will not applyy, ge the availability of ratable allocation The IRS and Treasury did not intend to
however, if an S corporation becomes gnqer §1.1502-76(b)(2)(ii) and (iii) in Modify the due date for the separate re-
member of a consolidated group in a quals,4er 1o achieve the same results thagrn for the period not included in the
ified stock purchase for which an electiony o 14 have obtained if section 1362(e)consolidated return by the changes in
under section 338(g) is made. If the co )(D) had applied. Accordingly, if an S§1.1502-76(b) (as amended by T.D.
mon parent of the consolidated group anf, . oration joins a consolidated group an8560). This proposed regulation clarifies
the shareholders of the S corporatiof,oqa ronosed regulations apply, thefiat §1.1502-76(c) continues to provide
jointly make a section 338(h)(10) electiony, . .« he allocated between the twilles for the filing of the separate return.

the administrative relief provided by thes%hort taxable years that begin and end wi
proposed regulations is unnecessary b e corporation joining the consolidate

cause the S corporation election of the ol roup on the basis of a closing of the books Th d ts relating to th :
target corporation does not terminate. SebouP 9 ' /Ne amendments refating fo the acqul-
. rather than a ratable allocation of the typsition of a corporation that, immediately
§1.338(h)(10)-1(e)(2)(iv). ) |
. at would have been available under sepefore becoming a member, had an elec-
Under the proposed regulations, an ion 1362(e)(2) (in the case of the terminat d tion 1362 ,' ffect
corporation will become a member of th ion of an S corporation election) Orp?:pggegrtje;p';; to tra(r?s)alcntigngco'c?t:f
consolidated group at the beginning of th o e )
ec group =ginning .§1.1502—76(b)(2)(u) and (iii) (in the casering after the date final regulations are
day that includes the acquisition, and |tOf orporation becoming or ceasing to beublished in thecederal Reqi Th
tax year will end for all Federal income a corpora’i coming or ceasing published in t eFe. era eg|ster.“ "
8_member of a consolidated group). amendments relating to the clarification

tax purposes at the end of the day prece
- tph P isiti Thus. inst dy ?th of the due date for the separate return for
Ing the acquisition. Thus, instead ol tf€Bye Date for Separate Return items not included in the return of a con-

short taxable years, the corporation will X
have two short taxable years as a result of Section 1.1502-76(b) provides guid-Solidated group are proposed to apply to
the acquisition: (1) the period ending orance regarding the items to be included ifOrporations that became or ceased to be
the day before the S corporation joins tha consolidated return. Items for the porembers of consolidated groups on or
consolidated group, which will be treatedion of a year not included in the consoli&fter January 1, 1995, the effective date of
as a taxable year in which the corporatiodated return must be included in a sepdl€ 1994 amendments to 81.1502-76(b).
was an S_corporation, and (_2) the periothte ret_urn. ) Special Analyses

during which the corporation is a member Section 1.1502-76(b)(1)(ii)(A) pro-

of the consolidated group. The terminavides that a subsidiary becomes (or ceaseslt has been determined that this notice
tion of an S corporation election undeto be) a member of the consolidated groupf proposed rulemaking is not a signifi-

roposed Effective Date
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cant regulatory action as defined in EO A period of 10 minutes will be allotted 6. New paragraph (b)(2)(v) is added.
12866. Therefore, a regulatory asses$s each person for making comments. 7. Paragraph (b)(5) is redesignated as
ment is not required. It is hereby certified An agenda showing the scheduling oparagraph (b)(6).

that these regulations will not have a sigthe speakers will be prepared after the 8. Paragraph (b)(4) is redesignated as
nificant economic impact on a substantiatieadline for receiving outlines hasparagraph (b)(5).

number of small entities. This certifica-passed. Copies of the agenda will be 9. New paragraph (b)(4) is added.

tion is based upon the fact that the prcavailable free of charge at the hearing. 10. Newly designated paragraph (b)(5)
posed regulations will provide adminis-Draftin Information is amended as follows:

trative relief to small entities by removing 9 a. The first sentence of paragraph
the administrative burden of filing a sepa- The principal author of these regula{P)(5), Example ) is revised.

rate one-day return currently required fofions is Jeffrey L. Vogel of the Office of P: The second sentence of paragraph
certain acquisitions. Therefore, a Regulahe Assistant Chief Counsel (Corporate)P)(3), Example &) is revised.

tory Flexibility Analysis under the Regu-|RS. However, other personnel from the C: Example 7is added to paragraph
latory Flexibility Act (5 U.S.C. chapter 6) IRS and Treasury Department partici.(b)(S)-

is not required. Pursuant to sectiopated in their development. 11. Newly designated paragraph
7805(f) of the Internal Revenue Code, (b)(6)(i) is revised. N
this notice of proposed rulemaking will be e The revisions and additions read as fol-

submitted to the Chief Counsel for Advo-proposed Amendments to the Regu,atior{gvvs:

cacy of the Small Business Administra- 1.1502—76 Taxable vear of members of
tion for comment on its impact on small Accordingly, 26 CFR part 1 is pro'grdup Y

business. posed to be amended as follows:

* * *x * *

Comments and Public Hearing PART 1—INCOME TAXES
) ) ) (b) * % % (1) * % %

Before these proposed regulations are Paragraph 1. The authority citation for (i) ***(A) *** ( 1) In general. If a
adopted as final regulations, considerg?art 1 continues to read in part as follows;oyoration (S), other than one described
tion will be given to any comments that Authority: 26 U.S.C. 7805 * * * in paragraph (b)(1)(ii)(AX), becomes or
are submitted timely (a signed original Section 1.1502-76 also issued under 28,55e5 to be a member during a consoli-

and eight (8) copies) to the IRS. All comY-S.C. 1502. *** _ dated return year, it becomes or ceases to
ments will be made available for public Par. 2. Section 1.1362-3 is amendegy 5 membper at the end of the day on
inspection and copying. by adding a sentence to the end of pargyhich its status as a member changes, and
A public hearing has been schedule8raph (2) to read as follows: its tax year ends for all Federal income
for March 31, 1999, at 10 a.m. in r00Ms 1362-3 Treatment of S termination  {@X PUrposes at the end of that day. * * *
2615, Internal Revenue Building, 111 ear. (2) Special rule for former S corpora-
Constitution Avenue, NW, Washington, tions. If S becomes a member in a trans-

DC. Due to building security procedures, (a) In general. * * * See, however, action other than in a qualified stock pur-
visitors must enter at the 10th Street erf1.1502-76(b)(1)(ii)(A)(2) for special chase for which an election under section
trance, located between Constitution ancliles for an S election that terminate838(g) is made, and immediately before
Pennsylvania Avenues, NW. In additionpunder section 1362(d) immediately beforéecoming a member an election under
all visitors must present photo identificathe S corporation becomes a member ofsection 1362(a) was in effect, then S will
tion to enter the building. Because of acsonsolidated group (within the meaningpecome a member at the beginning of the

cess restrictions, visitors will not be adof §1.1502-1(h)). day the termination of its S corporation
mitted beyond the immediate entrance e x x % o election is effective. S’s tax year ends for
area more than 15 minutes before the all Federal income tax purposes at the end
hearing starts. For information about par. 3. Section 1.1502—76 is amendedf the preceding day. This paragraph
having your name placed on the buildings follows: (b)(1)(i)(A)(2) applies to transactions oc-

access list to attend the hearing, see thel The text of paragraph (b)(l)(ll)(A) iSCUrring a.fter the date that final Ijegulations
“FOR FURTHER INFORMATION redesignated as paragraph (b)(l)(ii)"-"re published in thEederal Register.
CONTACT” section of this preamble. (A)(D).
The rules of 26 CFR 601.601(a)(3) 2. A paragraph heading for newly des-
apply to the hearing. ignated paragraph (b)(1)(ii)(A)j is (2) ***
Persons that wish to present oral conadded. (v) Acquisition of S corporation.If a
ments at the hearing must submit written 3. The first sentence of newly desigeorporation is acquired in a transaction to
comments (a signed original and eight (8)ated paragraph (b)(1)(ii)(A)] is re- which paragraph (b)(1)(ii)(AR) of this
copies) by March 10, 1999. The outlinesised. section applies, then paragraphs (b)(2)(ii)
of topics to be discussed and the time to 4. Paragraph (b)(1)(ii)(A%) is added. and (iii) of this section do not apply and
be devoted to each topic must be received5. Paragraph (b)(2)(v) is redesignatedems of income, gain, loss, deduction,
by March 17, 1999. as paragraph (J(vi). and credit are assigned to each short tax-

* * % * %
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able year on the basis of the corporationsons becoming or ceasing to be membefSourier’s Desk, Internal Revenue Ser-
normal method of accounting as deteref consolidated groups on or after Januanyice, 1111 Constitution Avenue NW,

mined under section 446. This paragraph, 1995. Washington, DC. Alternatively, taxpayers
(b)(2)(v) applies to transactions occurring e x x % o may submit comments electronically via
after the date that final regulations are the Internet by selecting the “Tax Regs”
published in the Federal Register. Robert E. Wenzel, option on the IRS Home Page, or by sub-

£ mitting comments directly to the IRS In-
ternet site at http://www.irs.ustreas.gov/
prod/tax_regs/comments.html.

x % % % % Deputy Commissioner o
Internal Revenue.
(4) Determination of due date for sepa-
rate return. Paragraph. .(C) of this sectiongiied by the Office of the Federal Register on DeFOR FURTHER INFORMATION CON-
contains rules for the filing of the separateéember 16, 1998, 8:45 a.m., and published in theaCT: Concerning submissions, Michael
return referred to in this paragraph (b) |ipsue of the Federal Register for December 17, 199, ) _ . ’ .
aoplving baraaraph () of this section. th&3 F-R- 69581) %Iaughter, _(202) 622-7180; concerning
pplying paragraph (c) IS Section, the regulations, Charles A. Hall, (202)

due date for the filing of S's separate re- 622-4940 (not toll-free numbers).
turn shall also be determined without re-

gard to the ending of the tax year undéNotice of Proposed Rulemaking  g,pp| EMENTARY INFORMATION:
paragraph (b)(L)(ii) of this section or theNotice of Public Hearing

deemed cessation of its existence undel.rimely Mailing Treated as Background
paragraph (b)(2)(i) of this section. Timely Filing/Electronic This document contains proposed
* ok % % % Postmark amendments to the Regulations on Proce-
dure and Administration (26 CFR part
(B) *** REG-115433-98 301) under section 7502 relating to timely

. . en . malling treated as timely filing and pay-
Example 6 Allocation of partnership items. AGENCY: Internal Revenue SerVIceing As originally enacted in the Internal

.(b) Ar.1aly5|s.. Under paragraph (b)(2)(vi)(A) Of(IRS), Treasury. R : Cod ¢ 1054, Public L Eo1
this section, T is treated, solely for purposes of de* evenue Code O , Puplic Law )

termining T’s tax year in which the partnership’s ch. 736 (68A Stat. 895 (1954)), section

items are included, as selling or exchanging its eﬁe‘CTION: Notice of proposed rl‘Ilemak_7502 provided that if any claim, state-

ire i i i ! ; and, withdrawal of previous notice of . .
tire interest in the partnership as of P’s sale of g ¢ p ment, or other document is delivered to
stock. * * * proposed rulemaking.

e the appropriate agency, officer, or office
(c) Controlled partnership: Under para- N .
graph (b)(2)(vi)(B) of this section, T's distributive SUMMARY: This document contains &ftér the filing date, the date of the United

share of the partnership items is treated as T's itemsyoposed regulations relating to timerStates postmark will be deemed to be the

for purposes of paragraph (b)(2) of this section. * * * date of delivery if the postmark date is on

Example 7. Acquisition of S corporatiofa) mailing treated as timely filing and pay- bef the filina due date. In th
: i i r perore the TN ue date. In tne case
Facts. Z is a small business corporation for which'"9 under section 7502. The proposefl g

an election under section 1362(a) was in effect at diegulations generally reflect changes tgf registered mail, section 7502 provided

times since Year 1. At all times, Z had only 10the law made since 1960. The proposddal the registration will be prima facie
shares of stock outstanding, all of which wergegulations affect taxpayers that file docueVIdenCE{ of delivery and the date of regis-
owned by individual A. On July 1 of Year 3, P ac-mants or make payments or depositéfat'on will be deemed the postmark date.

quired all of the Z stock. P does not make an elecl-.hiS document also withdraws a previouét the time, section 7502 did not apply to

tion under section 338(g) with respect to its pur- . . ili
chase of the 7 stock notice of proposed rulemaking published€ mailing of tax returns or payments.
' The Technical Amendments Act of

(b) Analysis. As a result of P’s acquisition of the in the Federal Registerof December 11, i
Z stock, Z's election under section 1362(a) termi1979. 1958, Public Law 85-866 (72 Stat. 1665

nates. See sections 1361(b)(1)(B) and 1362(d)(2). (1958)), amended section 7502 by autho-
Z is required to join in the filing of the P consoli- DATES: Written comments and requestgizing the Secretary to provide by regula-

dated return. See §1.1502-75. Z’s tax year ends f?ér a publIC heal‘ing must be received byons the extent to which the provisions

all Federal income tax purposes on June 30 of Yegr . . : ; : :
3. If no extension of ti?nepis sought, Z must file }pnl 15, 1999. The notice of proposeoWlth respect to prima facie evidence of

separate return for the period from January fulemaking published at 44 F.R. 71430(,:Ieliver.y. and the postmark date will apply
through June 30 of Year 3 on or before March 15 dDecember 11, 1979, is withdrawn as ofo certified mail.
Year 4. See paragraph (b)(4) of this section. Z willanuary 15, 1999. Section 5(a) of the Act of November 2,
become a member of the P consolidated group as of 1966, Public Law 89-713 (80 Stat. 1110
July 1 of Year 3. See paragraph (b)(1)(i)@)6f ADDRESSES: Send submissions tof1966)), amended section 7502 to apply
this section. P group's Year 3 consolidated returgs 5. 5\1: CORP:R (REG-115433-98),the timely mailing rules to returns and the
will include Z's items from July 1 to December 31 . .
of Year 3. room 5226, Internal Revenue Servicepayment of taxes. Section 106(a) of the
POB 7604, Ben Franklin Station, WashRevenue and Expenditure Control Act of
(6) Effective date—(i) General rule. ington, DC 20044. Submissions may b&968, Public Law 90-364 (82 Stat. 266
Except as provided in paragraphsand delivered Monday through Friday(1968)), extended these rules to the mail-
(b)(1)(i)(A)(2) and (b)(2)(v) of this sec- between the hours of 8 a.m. and 5 p.m. ting of deposits of tax. The Deficit Reduc-
tion, this paragraph (b) applies to corpora€C:DOM:CORP:R (REG-115433-98),tion Act of 1984, Public Law 98—-369 (98
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Stat. 695 (1984)), limited the timely mail-nal Revenue Service Restructuring anthe years. For instance, 8301.7502-1 pro-
ing rules to deposits of less than $20,00Reform Act of 1998, Public Law 105-206vides that the timely mailing treated as
in the case of any person who is require@12 Stat. 725 (1998)), to authorize théimely filing rule extends to the mailing of
to deposit more than once a month. Secretary to provide the extent to whichax returns and payments. Additionally,

Minor changes were also made to se¢he prima facie evidence of delivery and301.7502-2 provides guidance on the
tion 7502 by the Tax Reform Act of 1976 postmark date rules apply to electronitimely mailing of deposits.

Public Law 94-455 (90 Stat. 1831 andiling. In 1980, IRS and the Treasury Depart-
1834 (1976)), the Act of October 28, . . ment received comments in response to
1977, Public Law 95-147 (91 Stat. 122&XPlanation of Provisions the notice of proposed rulemaking. Com-

(1977)), and the Tax Reform Act of 1986, These proposed regulations propose f§€nts have not been requested since that
Public Law 99-514 (100 Stat. 2833,4q a new §301.7502—1(d) to provide thdtme. Accordingly, the public is encour-
(1986)). the date of an electronic postmark give@9ed to make comments regarding this
The existing regulations (T.D. 6232)py an authorized electronic return transbotice of proposed rulemaking, including
under section 7502 were last amended Gfjtter will be deemed the filing date if thecoOmments regarding whether section
October 25, 1960 (25 F.R. 10247) to iMyate of the electronic postmark is on of 902 should apply to claims for refunds
plement changes made by the Technicgkfore the filing due date. It also permiténade on delinquent original income tax
Amendments Act of 1958. The regulayne Commissioner to enter into an agred€turns or whether the prima facie evi-
tions provide that the prima facie evi-ment with an electronic return transmittefence of delivery rule for registered mail
dence of delivery and postmark date rulegy to prescribe in forms, instructions, oshould be extended to services of a PDS

apply to certified mail. other appropriate guidance the proceduré¥ t0 electronic filing of documents.
A notice of proposed rulemakingynder which the electronic return trans:

(REG-209351-71, formerly LR-1406)nmitter is authorized to provide taxpayersEffect on other Documents

was published on December 11, 1979 (4dith an electronic postmark to acknowl- The notice of proposed rulemaking

F.R. 71430) to implement changes madgqge the date and time that the electronjsublished in the Federal Register for De-

by the Act of November 2, 1966, the Revreturn transmitter received the electronicember 11, 1979 (REG-209351-71, for-

enue and Expenditure Control Act ofcally filed document. merly LR-1406, 44 F.R. 71430) is with-

1968, the Tax Reform Act of 1976, and the An electronic return transmitter is de-drawn as of January 15, 1999.

Act of October 28, 1977. The proposedined for purposes of the regulation the

regulations would have conformed the exsame as in the revenue procedures go$pecial Analyses

isting regulations to these changes. Bexrning the Electronic Filing Program, cur-

cause the proposed changes are incorn@ntly Rev. Proc. 98-50 (1998-38 |.R.B. It has been determined that this notice

rated in this document, the earlier noticg (September 21, 1998)), and the on-Lindf proposled rulemaking isdn(]zt adsi_gnlizfic-)
of proposed rulemaking is withdrawn.  Filing Program, currently Rev. Proc. ggLant regulatory action as defined in

In 1996, section 1210 of The Taxpayep1 (199838 I.R.B. 20 (September 21-2506. Therefore, a regulatory assess-

Bill of Rights 2, Public Law 104-168 1998)). An electronic postmark is Mment is not required. It also has been de-

(110 Stat. 1474 (1996)), added sectiofecord of the date and time that an authde! Mined that section 553(b) of the Ad-

7502(f) to provide that the teridnited rized electronic return transmitter reJNiStrative Procedure Act (5 U.S.C.
States maiincludes a designated deliveryceives the transmission of the taxpayer%hapter 5) does not apply to these regula-
service and that the terpostmarkin- electronically filed document on its host!oNs: and because these regulations do

cludes the date recorded or marked by gystem. not impose a collection of information on

designated delivery service. The provi- Eor t 1998, th | | small entities, the Regulatory Flexibility
g Y P or tax year © ru'es on elec ct (5 U.S.C. chapter 6) does not apply.

sion allows the IRS to determine whethetronic postmarks are effective for incom§ .

a service of a private delivery servicaax returns filed through electronic returr] YrSuant to section 7805(f) of the Internal
(PDS) is a designated delivery servicaransmitters authorized to provide an eled3€Venue Code, this notice of proposed
Section 7502(f) also allows the IRS taronic postmark pursuant to an agreemertult’Iemak'ng will be submitted to the Ch|gf
provide a rule that equates a service pramder the Electronic Tax Administration's—°Unsel for Advocacy of the Small Busi-
vided by a PDS to United States regisRequest for Agreement released on Nd:€5S Adm|n|strat|on_ for comment on its
tered or certified mail. The IRS has detervember 26, 1997. For taxable years bdTPact on small business.

mined that certain delivery services ojinning after 1998, the rules on electroni¢:omments and Requests for a Public
four PDSs are designated for purposes pbstmarks are effective for document§.|earing

section 7502(f). However, the IRS hasubmitted to electronic return transmitters

not yet determined that any service of ¢hat are authorized to provide an elec- Before these proposed regulations are
PDS is substantially equivalent to Unitedronic postmark pursuant to §301.7502-adopted as final regulations, considera-

States registered or certified mail. Seg&(d)(2). tion will be given to any comments (a
Notice 98-47 (1998-37 I.R.B. 8 (Septem- The remainder of the changes consigned original and eight (8) copies) that
ber 14, 1998)). tained in 88301.7502-1 and 301.7502—are submitted timely to the IRS. The IRS

Finally, section 7502(c)(2) wasconform the regulations to the expandednd Treasury Department request com-
amended by section 2003(b) of the Interscope of section 7502 as amended ovarents on the clarity of the proposed rules
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and how they can be made easier to utimely paid under section 7502, the docu- (ii) The term does not include any pay-
derstand. All comments will be availablement or payment is not deemed to be filethent that is required under any provision
for public inspection and copying. A pub-or paid on the date of the postmarlof the internal revenue laws or the regula-
lic hearing may be scheduled if requestestamped on the envelope in which th&ons thereunder to be delivered by any
by any person that timely submits comédocument or payment was mailed. Thusnethod other than mailing. See, for ex-
ments. If a public hearing is scheduledsection 7502 does not apply to determinemple, section 6302(h) and the regula-
notice of the date, time, and place for théhe period of time during which there is d@ions thereunder regarding electronic
hearing will be published in theederal failure to file a return or pay a tax for pur-funds transfer.
Register. poses of computing the penalties and ad- (iii) The term does not include any pay-
ditions to tax imposed by section 6651ment, whether it is made in the form of
Except as provided in section 7502(e) ancurrency or other medium of payment,
The principal author of these regula—_§301'7502_2_’ relating to the timely mail_unless it is actually recei\_/ed and ac-
tions is Charles A. Hall, Office of Assis-"9 of deposits, and paragraph (d) of thisounted for. For example, if a check is
tant Chief Counsel (Income Tax & Ac-Section, relating .to electroplcally_flled used as the form of payment, this §ectlon
counting). However, other personne‘documents, section 7502 is applicabldoes not apply unIe_ss the check is hon-
from the IRS and Treasury Departmen?nly to those documents or payments awed upon presentation.
defined in paragraph (b) of this section (iv) The term does not include any pay-
and only if the document or payment isnent to any court other than the Tax
*okox ok mailed in accordance with paragraph (cTourt.

. of this section and is delivered in accor- (v) The term does not include any de-
Proposed Amendments to the Regulationg, e with paragraph (e) of this section. posit that is required to be made with a

Accordingly, 26 CFR part 301 is pro- _ (b) Definitions—(1) Documeqt defined. bank or other depositary under section
(i) The termdocumentas used in this sec-6302. However, see 8301.7502-2 for
tion, means any return, claim, statementules relating to the timeliness of deposits.
PART 301—PROCEDURE AND or other document required to be filed (3) Last date or last date prescribed.
ADMINISTRATION within a prescribed period or on or beforé\s used in this section, the tetime last

o a prescribed date under authority of anglate, or the last day of the period, pre-

Paragraph 1. The authority citation for, o\ ision of the internal revenue laws, exscribed for filing the document or making
part 301 is amended by adding entries ifo ¢ 45 provided in paragraph (b)(1)(i))the paymentncludes any extension of
numerical order to read as follows: (iii), or (iv) of this section. time granted for that action. When the

Authority: 26 U.S.C. 7805 * * * (i) The term does not include returnslast date, or the last day of the period, pre-

Section 301.7502-1 also issued undeligims, statements, or other documentsribed for filing the document or making
26 U'S;C' 7502 * , that are required under any provision ofhe payment falls on a Saturday, Sunday

Section 301.7502-2 also issued undgfg jnternal revenue laws or the regulaer legal holiday, section 7503 applies.
26 U.S.C. 7502_*** ) . tions thereunder to be delivered by anyherefore, in applying the rules of this

Par. 2. Section 301.7502-1 is revisefhathod other than mailing. paragraph (b)(3), the next succeeding day
to read as follows: (iii) The term does not include any docthat is not a Saturday, Sunday, or legal
§301.7502—1 Timely mailing of ument filed in any court other than thenholiday is treated as the last date, or the
documents and payments treated as Tax Court, k_)ut the_ term does include _anjast day of the period,_prescribed for filing
timely filing and paying. docgment f||_e_d with the Tax_Com_th, in-the document or maklng the payment.

cluding a petition for redetermination of a (c) Mailing requirements—(1) In gen-

(a) General rule. Section 7502 pro- deficiency and a petition for review of aeral. Section 7502 does not apply unless
vides that, if the requirements of that seaecision of the Tax Court. the document or payment is mailed in ac-
tion are met, a document or payment (iv) The term does not include any doceordance with the following requirements:
(within the meaning of paragraph (b) ofument that is required to be filed with a (i) Envelope and addressThe docu-
this section) is deemed to be filed or paibank or other depositary under sectioment or payment must be contained in an
on the date of the postmark stamped o8302. However, see §301.7502-2 foenvelope, properly addressed to the
the envelope or other appropriate wrappeapecial rules relating to the timeliness o&gency, officer, or office with which the
(envelope) in which the document or payeeposits and documents required to béocument is required to be filed or to
ment was mailed. Thus, if the envelopéled with deposits. which the payment is required to be
that contains the document or payment (2) Payment defined(i) The termpay- made.
has a timely postmark, the document ament,as used in this section, means any (ii) Timely deposited in U.S. mailhe
payment is considered timely filed or paicdhbayment required to be made within aocument or payment must be deposited
even if it is received after the last date, gorescribed period or on or before a prewithin the prescribed time in the mail in
the last day of the period, prescribed foscribed date under the authority of anyhe United States with sufficient postage
filing the document or making the pay-provision of the internal revenue laws, exprepaid. For this purpose, a document or
ment. However, if a document or pay<ept as provided in paragraph (b)(2)(ii)payment is deposited in the mail in the
ment is not considered timely filed or(iii), (iv), or (v) of this section. United States when it is deposited with

Drafting Information

participated in their development.

posed to be amended as follows:
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the domestic mail service of the U.S. (i) The postmark so made must bear sender’s receipt is postmarked by the
Postal Service. The domestic mail servickegible date on or before the last date, grostal employee to whom the document
of the U.S. Postal Service, as defined bthe last day of the period, prescribed foor payment is presented, the date of the
the Domestic Mail Manual as incorpo-filing the document or making the pay-U.S. postmark on the receipt is treated as
rated by reference in the postal regulanent; and the postmark date of the document or pay-
tions, includes mail transmitted within, (ii) The document or payment must benent. Accordingly, the risk that the docu-
among, and between the United States oéceived by the agency, officer, or officenent or payment will not be postmarked
America, its territories and possessionsyith which it is required to be filed noton the day that it is deposited in the mail
and Army post offices (APO), fleet postlater than the time when a document amay be eliminated by the use of registered
offices (FPO), and the United Nationspayment contained in an envelope that isr certified mail.
NY. (See Domestic Mail Manual, sectionproperly addressed, mailed, and sent by (d) Electronically filed documents(1)
GO011.2.1, as incorporated by reference ithhe same class of mail would ordinarily bén general. A document filed electroni-
39 CFR 111.1.) Section 7502 does nakceived if it were postmarked at the sameally with an electronic return transmitter
apply to any document or payment that ipoint of origin by the U.S. Postal Servicgas defined in paragraph (d)(3)(i) of this
deposited with the mail service of anyon the last date, or the last day of the psection and authorized pursuant to para-
other country. riod, prescribed for filing the document orgraph (d)(2) of this section) in the manner
(iii) Postmark—(A) U.S. Postal Ser- making the payment. and time prescribed by the Commissioner
vice postmark.If the postmark on the en- (2) Document or payment received lateis deemed to be filed on the date of the
velope is made by the U.S. Postal Servic#, the document or payment is receive@lectronic postmark (as defined in para-
the postmark must bear a date on or befter the time when a document or paygraph (d)(3)(ii) of this section) given by
fore the last date, or the last day of the p&aent so mailed and so postmarked by titee authorized electronic return transmit-
riod, prescribed for filing the document oiJ.S. Postal Service would ordinarily beter. Thus, if the electronic postmark is
making the payment. If the postmarp{eceived, the document or payment iimely, the document is considered filed
does not bear a date on or before the |dégated as having been received at thémely although it is received by the
date, or the last day of the period, prdime when a document or payment sagency, officer, or office after the last
scribed for filing the document or makingMailed and so postmarked would ordinardate, or the last day of the period, pre-
the payment, the document or payment & be received if the person who is rescribed for filing such document.
considered not to be timely filed or paid,q“'red to file the document or make the _(2) Authorized elegtro_nlc return trans-
regardless of when the document or pa)p_ay_/ment e_stabllshes—- o m|tters. The Comm|§3|oner may e_nter
ment is deposited in the mail. Accord- 0] Thqt it was actually deposfced in thanto an agrgement with an glectromc re-
ingly, the sender who relies upon the apl-J'S,' mail before the last collgctlop of theturn tr.ansmltter or prescnbelln forms, in-
plicability of section 7502 assumes thénan from the place of deposit which Wastructlons, or other apprgpnate gwdanc.e
risk that the postmark will bear a date Oﬁ)ostmarked (except for the metered maithe procedurgs un.der Whlch the electrqnlc
y the U.S. Postal Service on or beforeeturn transmitter is authorized to provide
or before the last date, or the last day @ . ) )
. . - the last date, or the last day of the periodaxpayers with an electronic postmark to
the period, prescribed for filing the docu- . - .
ment or making the payment. See, homﬁregcrlbed for flllng the document oracknowl_edge the date ;_and tlme_that the
. . . making the payment; electronic return transmitter received the
ever, paragraph (c)(2) of this section with .. : - . :
) . (ii) That the delay in receiving the docelectronically filed document.
respgct to the use O.f reg|stgred mail q ment or payment was due to a delay in (3) Definitions—(i) Electronic return
certitied mail to avoid th|s_ risk. If the the transmission of the U.S. mail; and  transmitter. For purposes of this para-
postmark on the_envelope IS mad_e by the (iii) The cause of the delay. graph (d), the ternelectronic return
U.S. Postal SerVIce _bUt 1S ngt legible, the (3) U.S. and non-U.S. postmarki$the transmitterhas the same meaning as con-
person who is required to file the docugyelope has a postmark made by thained in section 3.02(4) of Rev. Proc.
ment or make the payment has the burdgfl 5 postal Service in addition to the98-50 (1998-38 I.R.B. 8 (September 21,
of proving the date that the postmark wagssimark not so made, the postmark thd998)) and section 3.02(3) of Rev. Proc.
made. Furthermore, if the envelope thalas not made by the U.S. Postal Servic@8—51 (1998-38 I.R.B. 20 (September 21,
contains a document or payment has jg disregarded, and whether the envelo998))(See §601.601(d)(2) of this chap-
timely postmark made by the U.S. Postalas mailed in accordance with this parater.) or in procedures subsequently pre-
Service but it is received after the timeyraph (c)(1)(iii)(B) will be determined scribed by the Commissioner.
when a document or payment postmarkesblely by applying the rule of paragraph (ii) Electronic postmark.For purposes

and mailed at that time would ordinarily(c)(1)(iii)(A) of this section. of this paragraph (d), the teretectronic
be received, the sender may be required to(2) Registered or certified maillf the postmarkmeans a record of the date and
prove that it was timely mailed. document or payment is sent by U.S. redime (in a particular time zone) that an au-

(B) Postmark made by other than U.Sistered mail, the date of registration of théhorized electronic return transmitter re-
Postal Service-(1) In general. If the document or payment is treated as theeives the transmission of a taxpayer’s
postmark on the envelope is made oth@ostmark date. If the document or payelectronically filed document on its host
than by the U.S. Postal Service— ment is sent by U.S. certified mail and theystem. However, if the taxpayer and the
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electronic return transmitter are located in (f) Effective date-(1) In general. This more by any person required to deposit
different time zones, it is the time in thesection applies to any payment or docuany tax more than once a month. Any
taxpayer’s time zone that controls thenent mailed and delivered in accordanceuch deposit must be made by the due
timeliness of the electronically filed with the requirements of this section in alate for such deposit, regardless of the
document. envelope bearing a postmark dated aftenethod of delivery.

(e) Delivery. (1) Except as provided in January 15, 1999. (b) Deposit defined.The termdeposit,
section 7502(f) and paragraph (d) of this (2) Electronically filed documents(i) as used in this section, means any deposit
section, section 7502 is not applicable urFor taxable year 1998 For taxable year of tax required to be made on or before a
less the document or payment is deliveretio9s, this section only applies to elecprescribed date pursuant to regulations
by U.S. mail to the agency, officer, or oftronically filed income tax returns trans-prescribed under section 6302. For infor-
fice with which the document is requiredmitted to an electronic return transmittefation regarding the making of deposits
to be filed or to which payment is re-that was authorized to provide an eleddy €electronic funds transfer, see section
quired to be made. However, in the casgonic postmark pursuant to an agreeme®802(h) and the regulations thereunder.
of a document (but not a payment) sent byntered into in response to submissions (€) Mailing requirements—(1) In gen-
registered or certified mail, proof that theeceived in reply to the Electronic Taxeral. Section 7502(e) does not apply un-
document was properly registered or thahdministration’s Request for Agreement€ss the deposit is mailed in accordance
a postmarked certified mail sender’s rereleased on November 26, 1997. with the requirements of paragraph (c)(2)
ceipt was properly issued and that the en- (i) For taxable years after 1998For Of this section.
velope was properly addressed to thgable years after 1998, this section ap- (2) RequirementsThe date of mailing
agency, officer, or office constitutes primg|ies to any electronically filed return,must fall on or before the second day pre-
facie evidence that the document was detaim, statement, or other document tran§&€ding the prescribed date for making a
livered to the agency, officer, or office.  mitted to an electronic return transmittef€pPosit (including any extension of time

(2) Section 7502 is applicable onlyinat js authorized to provide an electroni@ranted for making the deposit). For ex-
when the document or payment is de"Vpostmark pursuant to paragraph (d)(2) @mple, if a deposit is due on or before

ered after the last date, or last day of thgis section. January 15, the date of mailing must fall
period, prescribed for filing the document p5. 3 gSection 301.7502—2 is added @" ©F before January 13. The deposit
or making the payment. Thus, sectiopoaq as follows: must be contained in an envelope or other
7502 is applicable when a claim for credit appropriate wrapper approved for use in
or refund is delivered after the last day 0§301.7502-2 Timely mailing of depositsthe mails by the U.S. Postal Service,
the period specified in section 6511 or in properly addressed to the bank, trust com-

any other corresponding provision of law (&) General rule—(1) Two day rule. ,ony domestic building and loan associa-
relating to the limit on the amount ofS€ction 7502(e) provides that, if the refion or credit union authorized to receive
credit or refund that is allowable. For exduirements of that section are met, a dgpe geposit. The deposit must be de-
ample, taxpayer A was required to file a?0Sit is deemed to be received on the dafRsjted with sufficient postage prepaid on
income tax return for 1993 on or befordn® deposit was mailed even though it iy pefore the second day in the mail in the
April 15, 1994, but A secured an extenf€Ceived after the date prescribed fogpjted States within the meaning of
sion until August 15, 1994, to file such re/making the deposit. The requirements a§301 7502—1.

turn. A filed the return on August 15,the section are met if the person required (3) Registered and certified mailThe
1994, but no tax was paid at that time bd® make the deposit establishes that thgoyisions of §301.7502-1(c)(2) apply to
cause the tax liability disclosed by the redate of mailing was on or before the sec deposit sent by U.S. registered mail or
turn had been completely satisfied by thend day preceding the date prescribed f@y 5. certified mail as if the deposit were a
income tax that had been withheld on Agnaking the deposit. If the date of mailinghayment, except that the date of registra-
wages. On August 14, 1997, A mailed irvas not established to be on or before thfyn or the date of the postmark on the
accordance with the requirements of thisecond day preceding the date prescrib&énder’s receipt is considered the date of
section a claim for refund of a portion offor making the deposit, the deposit willmailing of such deposit.

this 1993 tax. The envelope containingiot be considered timely received unless (d) Delivery. Section 7502(e) does not
the claim was postmarked on August 14t is actually received on or before theapply unless a deposit is actually delivered
1997, but it was not delivered to the Serdate prescribed for making the deposiby U.S. mail to the authorized financial in-
vice Center until August 18, 1997. UndeBection 7502(e) only applies to a deposititution with which the deposit is required
section 6511, A's claim for refund ismailed to the bank, trust company, doto be made and is accepted by that finan-
timely if filed within three years from Au- mestic building and loan association, ogial institution. For rules relating to the
gust 15, 1994. Thus, since As claim forcredit union authorized to receive that deacceptance of deposits by authorized fi-
refund was mailed in accordance with theosit. Thus, section 7502(e) does naiancial institutions (see 31 CFR 203.18).
requirements of this section and was dexpply to any remittance mailed to an inThe fact that a deposit is sent by U.S. reg-
livered after the last day of the periodernal revenue service center. istered or U.S. certified mail does not con-
specified in section 6511, section 7502 is (2) Deposits of $20,000 or mord2ara- stitute prima facie evidence that the de-
applicable and the claim is deemed tgraph (a)(1) of this section does not applposit was delivered to the financial
have been filed on August 14, 1997. with respect to any deposit of $20,000 oinstitution authorized to receive the de-
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posit. Section 7502(e) does not apply uray 14, 1999, 8:45 a.m., and published in the issue ofary 25, 1999, contains an error. On page
less the deposit is delivered after the datge F)Edera' Register for January 15, 1999, 64 F.& in column 3, in the last paragraph, the

prescribed for making the deposit. . statement “The Commissioner WITH-
(e) Effective date. This section applies DRAWS the following decision” is incor-
to all deposits required to be made afteA . rect. The statement should have read
January 15, 1999. nnouncement Relating to “The Commissioner WITHDRAWS the
Court Decisions; Correction Action on Decision written in response to
Robert E. Wenzel, the following decision:”

Deputy Commissioner of Announcement 99-17

Internal Revenue. )
The Announcement Relating to Court

(Filed by the Office of the Federal Register on JanuDecisions in the 1999-4 |.R.B., dated Jan-
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) modified because it corrects a publishedubstance of a prior ruling, a combination
that have an effect on previous rulingposition. (Compare witlamplifiedand of terms is used. For examplmodified
use the following defined terms to deelarified, above). and supersededlescribes a situation
scribe the effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharmseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

H H E.O—Executive Order. PHC—Personal Holding Company.
Ab b revi atl ons ER—Employer. PO—Possession of the U.S.
The following abbreviations in current use and for-ER|SA—Employee Retirement Income Security Act.PR—Partner.
réwue”rgi::.sed will appear in material published in theEX—Executor. PRS—Partnership.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Inleldufe\I. FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
:ﬁlé—a:;.ard of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOP—Cooperative. GP—General Partner. T.D—Treasury Decision.

Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. |.R.B—Internal Revenue Bulletin. T.l.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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99-3, 1999-1 I.R.B103

98-63
Modified by announcement
99-7, 1999-2 |.R.B45

1 A cumulative finding list for previously published
items mentioned in Internal Revenue Bulletins
1998-1 through 1998-52 will be found in Internal
Revenue Bulletin 1999-1, dated January 4, 1999.
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